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SMALL BUSINESS ADMINISTRATION

13 CFR Part 115
RIN 3245-AG39

Surety Bond Guarantee Program—
Quick Bond Application and
Agreement

AGENCY: Small Business Administration.
ACTION: Final rule.

SUMMARY: The Small Business
Administration (SBA) is issuing this
final rule to amend its Surety Bond
Guarantee (SBG) rules to implement a
streamlined application process in the
Prior Approval Program for contract
amounts not exceeding $250,000. This
rule also makes minor administrative
changes to the SBG Program regulations
to, among other things, clarify the
procedures for submitting application
forms and paying fees, and deletes an
obsolete reference to a form.

DATES: This rule is effective August 15,
2012.

FOR FURTHER INFORMATION CONTACT: Ms.
Barbara Brannan, Office of Surety
Guarantees, U.S. Small Business
Administration, 409 Third Street SW.,
Washington, DC 20416; 202—205-6545,
email: barbara.brannon@sba.gov.

SUPPLEMENTARY INFORMATION:
I. Background Information

Through the Surety Bond Guarantee
(SBG) Program, SBA guarantees bid,
payment, and performance bonds for
contracts up to $2 million for small and
emerging contractors who cannot obtain
bonds through regular commercial
surety channels. SBA’s guarantee
provides the incentive needed for
sureties to bond these contractors,
giving them greater access to contracting
opportunities. The SBG Program
consists of the Prior Approval Program
and the Preferred Surety Bond (PSB)
Program. In the Prior Approval Program,

Sureties must apply to SBA for each
bond guarantee and must receive SBA
approval before issuing bonds. Sureties
in the PSB Program can issue SBA
guaranteed bonds without SBA’s prior
approval.

On February 6, 2012, SBA published
a notice of proposed rulemaking with
request for comments in the Federal
Register to implement a streamlined
application process in the Prior
Approval Program for contract amounts
not exceeding $250,000, and to make
other minor administrative changes to
the SBG Program regulations, including
clarifying the procedures for submitting
application forms and paying fees, and
deleting an obsolete reference to a form.
See 77 FR 5721. The comment period
was open until April 6, 2012, and SBA
received three comments, two from
trade associations and one from a
contract bond underwriter. All
submitters expressed support for the
proposed rule, observing that it is
consistent with industry practice, and
two commenters commended SBA for
its efforts to reduce the paperwork
burden on contractors and sureties. The
trade associations believe that the
streamlined process will reduce costs
associated with the SBG Program, which
may lead to greater participation. One
submitter offered suggestions for
program enhancements, including
changes to the current fee structure and
to the notice requirements related to
changes in the contract amount. These
suggestions are outside the scope of this
rule; however, SBA will take them into
consideration in the context of any
future program review.

Under this new streamlined process
involving contracts not exceeding
$250,000, the Surety will use the new
Quick Bond Guarantee Application and
Agreement, SBA Form 990A, which
consolidates two of the forms currently
used in the SBG Program—SBA Form
990, Surety Bond Agreement and SBA
Form 994, Application for Surety Bond
Guarantee Assistance. The new process
complements the existing industry
practice of offering a streamlined bond
application for smaller contract
amounts. In addition, under this new
process, SBA will not require the
Principal to complete and submit two
other forms for these small contract
amounts, including SBA Form 994F;
Schedule of Work in Process, and SBA
Form 413; Personal Financial Statement.

Instead, to mitigate any risk associated
with these smaller contract amounts, the
new SBA Form 990A requires the
Principal to provide a list of the three
largest contracts completed in the last 5
years. This final rule also sets forth the
circumstances under which SBA Form
990A cannot be used.

This final rule also makes other
changes to the existing SBG Program
rules, including clarifying that SBA
Form 990 or SBA Form 990A must be
submitted to and approved by SBA prior
to the Surety’s execution of the bond
(except for bonds issued under surety
bonding lines). With respect to the rules
regarding surety bonding lines, this final
rule removes the reference to SBA Form
994C as this form is no longer used. In
addition, with this final rule, SBA is
making minor and technical
modifications to clarify that Sureties
and Principals may make fee payments
through electronic means. The
Department of Treasury has directed
that payments be made by electronic
funds transfer when cost-effective,
practicable, and consistent with
statutory authority. See 31 CFR 206.4.
The final rule makes minor changes to
the language in 13 CFR 115.32(b) and
115.32(d) to provide Sureties and
Principals with the flexibility to make
these payments electronically,
conforming these provisions to the
Department of Treasury’s requirements.

II. Section-by-Section Analysis

Section 115.10. This section amends
the definition of the term “Prior
Approval Agreement” to add the “Quick
Bond Guarantee Application and
Agreement (SBA Form 990A)” to the
agreements into which a Prior Approval
Surety may enter with SBA. No changes
have been made to this provision as
proposed.

Section 115.30(d)(1). SBA amends
this paragraph to clarify that, where the
Surety Bond Guarantee Agreement (SBA
Form 990) is used, it must be approved
before the Prior Approval Surety
executes a Bid or a Final Bond, except
in the case of a bonding line under
§115.33(d). This is consistent with 13
CFR 115.19(f), which provides that SBA
may deny liability under its guarantee if
the Surety executes the bond prior to
the date of SBA’s guarantee. SBA is also
amending this paragraph to clarify that
the applicable guarantee fees must be
paid in accordance with 13 CFR 115.32.
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No changes have been made to this
provision as proposed.

Section 115.30(d)(2). This new
provision implements a streamlined
application process for bond guarantees
for contracts that do not exceed
$250,000. Under this new process,
applicants use a new form, the “Quick
Bond Guarantee Application and
Agreement (SBA Form 990A)” in place
of SBA Form 990 and SBA Form 994.
This new provision requires that the
Quick Bond Guarantee Application and
Agreement (SBA Form 990A) be
submitted to and approved by SBA
before the Surety executes the Bid or
Final Bond. This provision also requires
that the guarantee fees be paid in
accordance with 13 CFR 115.32. This
provision also sets forth six
circumstances under which this
streamlined application process may not
be used. No changes have been made to
this provision as proposed.

Section 115.32(b). SBA amends the
fourth sentence of this provision to add
the requirement that the Principal’s fee
be remitted to SBA with the new SBA
Form 990A, just as it is required to be
submitted with SBA Form 990. In
addition, SBA is making minor
modifications to the rule as proposed to
give the Sureties and the Principals the
flexibility to pay the fee electronically
through the Pay.gov Web site managed
by the U.S. Department of Treasury’s
Financial Management Service. These
modifications include deleting the word
“together” in the sentence to avoid any
suggestion that the payment must be
made by a paper check that is attached
to the SBA Form 990, and deleting the
phrase “by the Surety” to clarify that
the payment may be made by either the
Surety or the Principal. By deleting the
word “‘together”, SBA does not intend
to change the requirement that the
Principal’s fee be remitted before the
guarantee application may be approved.

Section 115.32(c). SBA amends this
paragraph to clarify that the
requirements regarding the guarantee
fee paid by the Surety apply to the new
SBA Form 990A, just as they apply to
the SBA Form 990. No changes have
been made to this provision as
proposed.

Section 115.32(d)(1). SBA is deleting
the words “Supplemental Form 990"
from this paragraph to make it clear that
this provision applies to bond
guarantees approved under the new
SBA Form 990A in addition to SBA
Form 990. SBA is also adding a sentence
to provide that, in notifying SBA of any
increase or decrease in the Contract or
bond amount, the Surety must use the
same form that it used in applying for
the original bond guarantee. No changes

have been made to this provision as
proposed.

Section 115.32(d)(2). SBA is making
minor modifications to the rule as
proposed by revising this provision to
give Principals and Sureties the
flexibility to remit the required fees
electronically through the Pay.gov Web
site. The modifications include deleting
the word “check” throughout the
provision.

Section 115.33(d). SBA is eliminating
references to the “Surety Bond
Guarantee Review Update (SBA Form
994C)” throughout this provision
because the form is no longer used. No
changes have been made to this
provision as proposed.

Compliance With Executive Orders
12866, 12988, 13132, and 13563, the
Paperwork Reduction Act (44 U.S.C.
Ch. 35) and the Regulatory Flexibility
Act (5 U.S.C. 601-612)

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this final
rule does not constitute a significant
regulatory action under Executive Order
12866. This final rule is also not a major
rule under the Congressional Review
Act.

Executive Order 12988

This action meets applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Executive Order 13132

For the purposes of Executive Order
13132, SBA has determined that this
final rule will not have substantial,
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, for the
purpose of Executive Order 13132,
Federalism, SBA has determined that
this final rule has no federalism
implications warranting preparation of a
federalism assessment.

Executive Order 13563

For the purposes of Executive Order
13563, SBA discussed implementing a
streamlined application process with
several surety industry associations and
surety company representatives. The
final application reflects the feedback
received from these sources, particularly
the incorporation of best practices used
throughout the surety industry. SBA
also solicited public comments as part

of the standard rule making process.
Those comments are described above.

Paperwork Reduction Act, 44 U.S.C.
Ch 35

SBA has determined that this final
rule imposes additional reporting and
recordkeeping requirements under the
Paperwork Reduction Act, 44 U.S.C.
chapter 35. SBA included a request for
comments on the Quick Bond Guarantee
Application and Agreement (SBA Form
990A) in the proposed rule that was
published in the Federal Register on
February 6, 2012 at 77 FR 5721. The
agency received three comments in
response to this request during the
60-day comment period. All of the
submitters expressed support for this
streamlined bond guarantee application
process, including the belief that it
would reduce the burden on sureties
and small business contractors. SBA has
not modified this information
collection; it is the same as described in
the proposed rule. As required by law,
SBA has submitted SBA Form 990A to
the Office of Management and Budget
(OMB) for review and approval. The
information submitted to OMB for
review is available at http://
www.reginfo.gov/public/jsp/PRA/
praDashboard.jsp.

A summary description of this
information collection, the respondents,
and the estimate of the annual hour
burden resulting from this new process
is provided below. Included in the
estimate is the time for reviewing
instructions, searching existing data
sources, gathering the data needed, and
completing and reviewing the
responses.

Title: Quick Bond Surety Guarantee
Application and Agreement (SBA Form
990A).

Description: The Quick Bond Surety
Guarantee Application and Agreement
is a combination application and bond
guarantee agreement that would be used
in the Prior Approval Program for
contract amounts that do not exceed
$250,000. It is a streamlined alternative
to the existing surety bond application
and agreement, the SBA Forms 990 and
994 (OMB Control Number 3245-0007).
The information would be used to
evaluate whether the applicant small
business meets the program eligibility
criteria and the likelihood that it will
successfully complete performance on
the contract.

OMB Control Number: New
Collection.

Description of and Estimated Number
of Respondents. This proposed new
collection would be submitted by small
businesses seeking to obtain a bond in
order to bid or perform on a contract,
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and by surety companies and their
agents or representatives. Based on the
current volume of bonds for contracts
up to $250,000, SBA estimates that
approximately 500 small businesses and
13 Prior Approval Sureties would
submit this streamlined application and
agreement form.

Estimated Response Time: It is
estimated that each applicant would
require approximately 5 minutes to
complete the proposed new form.

Estimated Number of Responses:
4,450. This number is based on SBA’s
projection of program activity during
Fiscal Year 2012.

Total Estimated Annual Hour Burden:
369 hours.

Estimated Annual Cost Burden:
$18,941.

Regulatory Flexibility Act, 5 U.S.C.
601-612

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601, requires administrative
agencies to consider the effect of their
actions on small entities, small non-
profit enterprises, and small local
governments. Pursuant to RFA, when an
agency issues a rulemaking, the agency
must prepare a regulatory flexibility
analysis which describes the impact of
the rule on small entities. However,
section 605 of the RFA allows an agency
to certify a rule, in lieu of preparing an
analysis, if the rulemaking is not
expected to have a significant impact on
a substantial number of small entities.
Within the meaning of RFA, SBA
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.
There are 13 Sureties that currently
participate in the SBA Prior Approval
Program, and no part of this final rule
would impose any significant additional
cost or burden on them.

List of Subjects in 13 CFR Part 115

Claims, Reporting and recordkeeping
requirements, Small businesses, Surety
bonds.

For the reasons stated in the
preamble, SBA amends 13 CFR part 115
as follows:

PART 115—SURETY BOND
GUARANTEE

m 1. The authority citation for part 115
continues to read as follows:

Authority: 5 U.S.C. app. 3; 15 U.S.C. 687b,
687c, 694a, 694b note, Pub. L. 106-554; Pub.
L. 108447, Div K, Sec. 203; Pub. L. 110-246,
Sec. 12079, 122 Stat. 1651; and Pub. L. 111—
5, 123 Stat. 115.

§115.10 [Amended]

m 2.In §115.10 amend the definition of
“Prior Approval Agreement” by adding

“or Quick Bond Guarantee Application
and Agreement (SBA Form 990A)” after
“(SBA Form 990)”.

m 3. Amend § 115.30 by revising
paragraph (d) to read as follows:

§115.30 Submission of Surety’s guarantee
application.
* * * * *

(d) Prior Approval Agreement. To
apply for a bond guarantee, a Prior
Approval Surety must submit one of the
following forms:

(1) Surety Bond Guarantee Agreement
(SBA Form 990). A Prior Approval
Surety may complete and submit a
Surety Bond Guarantee Agreement (SBA
Form 990) to SBA for each Bid Bond or
Final Bond, and this Form must be
approved by SBA prior to the Surety’s
Execution of the bond, except in the
case of a surety bonding line approved
by SBA under § 115.33(d). The
guarantee fees owed in connection with
Final Bonds must be paid in accordance
with §115.32.

(2) Quick Bond Guarantee
Application and Agreement (SBA Form
990A)—(i) General procedures. Except
as provided in paragraph (d)(2)(ii) of
this section, a Prior Approval Surety
may complete and submit the Quick
Bond Guarantee Application and
Agreement (SBA Form 990A) to SBA for
each Bid Bond or Final Bond, and this
Form must be approved by SBA prior to
the Surety’s Execution of the bond. SBA
Form 990A is a streamlined application
form that may be used only for contract
amounts that do not exceed $250,000 at
the time of application. The guarantee
fees owed in connection with Final
Bonds must be paid in accordance with
§115.32.

(ii) Exclusions. SBA Form 990A may
not be used under the following
circumstances:

(A) The Principal has previously
defaulted on any contract or has had
any claims or complaints filed against it
with any court or administrative agency;

(B) Work on the Contract commenced
before a bond is Executed;

(C) The time for completion of the
Contract or the warranty/maintenance
period exceeds 12 months;

(D) The Contract includes a provision
for liquidated damages that exceed $250
per day;

(E) The Contract involves asbestos
abatement, hazardous waste removal,
demolition, or timber sales; or

(F) The bond would be issued under
a surety bonding line approved under
§115.33.

m 4. Amend § 115.32 as follows:
m a. Revise the fourth sentence of
paragraph (b) to read as follows;

m b. Revise the second sentence of
paragraph (c) to read as follows;

m c. Amend the second sentence of
paragraph (d)(1) by removing the words
“(Supplemental Form 990)” and add a
new sentence at the end of paragraph
(d)(1) to read as follows; and

m d. Revise paragraph (d)(2) to read as
follows.

§115.32 Fees and Premiums.
* * * * *

(b) * * * The Principal’s fee is
rounded to the nearest dollar, and is to
be remitted to SBA with the form
submitted under either § 115.30(d)(1) or
(2).

(c) * * * Subject to §115.18(a)(4), the
Surety must pay SBA a guarantee fee on
each guaranteed bond (other than a Bid
Bond) within 60 calendar days after
SBA'’s approval of the Prior Approval
Agreement, * * *

(d) * *x %

(1) * * * In notifying SBA of any
increase or decrease in the Contract or
bond amount, the Surety must use the
same form (SBA Form 990 or SBA Form
990A) that it used in applying for the
original bond guarantee.

(2) Increases; fees. The payment for
the increase in the Principal’s guarantee
fee, which is computed on the increase
in the Contract amount, is due upon
notification of the increase in the
Contract or bond amount under this
paragraph (d). If the increase in the
Principal’s fee is less than $40, no
payment is due until the total amount
of increases in the Principal’s fee equals
or exceeds $40. The Surety’s payment of
the increase in the Surety’s guarantee
fee, computed on the increase in the
bond Premium, must be submitted to
SBA within 60 calendar days of SBA’s
approval of the Prior Approval
Agreement, unless the amount of such
increased guarantee fee is less than $40.
When the total amount of increase in
the guarantee fee equals or exceeds $40,
the Surety must remit the fee within 60
calendar days.

* * * * *

m 5. Amend § 115.33 by revising
paragraphs (d)(1) and (d)(2) to read as
follows:

§115.33 Surety bonding line.
* * * * *

(d) * *x %x

(1) Bid Bonds. Within 15 business
days after the Execution of any Bid
Bonds under a bonding line, the Surety
must submit a “Surety Bond Guarantee
Underwriting Review” (SBA Form
994B) to SBA for approval. If the Surety
fails to submit the form within this time
period, SBA’s guarantee of the bond will
be void from its inception unless SBA
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determines otherwise upon a showing
that a valid reason exists why the timely
submission was not made.

(2) Final Bonds. Within 15 business
days after the Execution of any Final
Bonds under a bonding line, the Surety
must submit a Surety Bond Guarantee
Underwriting Review (SBA Form 994B)
and a Surety Bond Guarantee
Agreement (SBA Form 990) to SBA for
approval. If the surety fails to submit
these forms within the time period or
the guarantee fees are not paid in
accordance with §115.32, SBA’s
guarantee of the bond will be void from
its inception unless SBA determines
otherwise upon a showing that the
Contract is not in default and a valid
reason exists why the timely submission
was not made.

* * * * *

Dated: July 2, 2012.
Karen G. Mills,
Administrator.
[FR Doc. 2012—17104 Filed 7—13—12; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30849; Amdt. No. 3485]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective July 16,
2012. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 16,
2012.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code_of federal regulations/
ibr locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—420) Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,

airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC
P-NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than
30 days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
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not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory

Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and

Navigation (Air).

Issued in Washington, DC on June 22,

2012.
John Duncan,

Deputy Director, Flight Standards Service.
Adoption of the Amendment

Code of Federal Regulations, part 97, 14
CFR part 97, is amended by amending

Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97

continues to read as follows:

Accordingly, pursuant to the
authority delegated to me, Title 14,

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33
and 97.35 [Amended]

m 2. Part 97 is amended to read as

follows:

By amending: § 97.23 VOR, VOR/

DME, VOR or TACAN, and VOR/DME

or TACAN; § 97.25 LOC, LOG/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;

§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and § 97.35 COPTER SIAPs,

Identified as follows:

* * * Effective Upon Publication

AIRAC Date State City Airport FDC No. FDC Date Subject

26-Jul-12 .......... 1A Pocahontas .........cccccceenne Pocahontas Muni ............. 2/1165 6/18/12 | RNAV (GPS) RWY 30,
Orig

26—-Jul-12 .......... CT Willimantic ........cccccevvevieene Windham .......cccoooviinne 2/1389 6/18/12 | VOR A, Amdt 9

26—-Jul-12 .......... RI North Kingstown .. ... | Quonset State 2/2175 6/18/12 | VOR A, Amdt 5A

26—Jul-12 .......... RI North Kingstown ............... Quonset State 2/2176 6/18/12 | ILS OR LOC RWY 16,
Amdt 10A

26—Jul-12 .......... RI North Kingstown ............... Quonset State .................. 2/2177 6/18/12 | RNAV (GPS) RWY 16,
Orig

26—-Jul-12 .......... RI North Kingstown Quonset State 2/2178 6/18/12 | VOR RWY 34, Amdt 2

26—-Jul-12 .......... RI North Kingstown Quonset State 2/2179 6/18/12 | RNAV (GPS) RWY 34,
Orig

26—Jul-12 .......... PA Myerstown .........cccccereenne DeCK oo 2/3324 6/18/12 | VOR/DME OR GPS A,
Amdt 1B

26-Jul-12 .......... CA Los Angeles ..o Los Angeles Intl ............... 2/4270 6/18/12 | ILS OR LOC RWY 25L,
Amdt 12, ILS RWY 25L
(CAT Il), Amdt 12, ILS
RWY 25L (CAT llI),
Amdt 12

26—Jul-12 .......... CA Los Angeles ........ccoeeieeeene Los Angeles Intl ............... 2/4271 6/18/12 | ILS OR LOC RWY 24R,
Amdt 24, ILS RWY 24R
(CAT 1), Amdt 24, ILS
RWY 24R (CAT IlI),
Amdt 24

26—-Jul-12 .......... IA Des Moines .......cccccceeeneene Des Moines Intl ................ 2/4311 6/18/12 | ILS OR LOC RWY 5,
Orig-A

26—-Jul-12 .......... FL Tampa ...ccooevecvreeeneeee Tampa Intl ....coocvvvieee 2/5107 6/18/12 | RNAV (GPS) Z RWY 19L,
Amdt 2A

26—Jul-12 .......... FL Tampa ....ccooceevvciiiiiiiees Tampa Intl ... 2/5111 6/18/12 | RNAV (GPS) RWY 1R,
Amdt 2A

26—-Jul-12 .......... FL Tampa ...cccooeevreeeneeens Tampa Intl .....ccoovrene 2/5114 6/18/12 | RNAV (RNP) Y RWY 19L,
Amdt 1B

26—Jul-12 .......... FL Tampa ...ccooevecevreeeneeee Tampa Intl ....coccvvviree 2/5119 6/18/12 | RNAV (GPS) RWY 1L,
Amdt 2

26—Jul-12 .......... FL Tampa ....ccooceevvciiiiiiiees Tampa Intl ... 2/5120 6/18/12 | RNAV (GPS) RWY 19R,
Amdt 2

26—-Jul-12 ........... FL Tampa ...cccooecvreeeeneeens Tampa Intl .....ccoovrene 2/5121 6/18/12 | ILS OR LOC RWY 19L,
Amdt 40A, ILS RWY
19L (SA CAT I), Amdt
40A ILS RWY 19L
(CAT II), Amdt 40A

26—-Jul-12 .......... FL Tampa ...ccooeveeeeneeeeieeene Tampa Intl .....ccoovreee 2/5122 6/18/12 | ILS OR LOC RWY 1L,
Amdt 16B, ILS RWY 1L
(SA CAT I), Amdt 16B
ILS RWY 1L (CAT Il),
Amdt 16B ILS RWY 1L
(CAT IIl), Amdt 16B

26—Jul-12 .......... FL St Augustine .........ceeeeneee. Northeast Florida Rgnl ..... 2/5277 6/18/12 | VOR RWY 13, Orig-B

26-Jul-12 .......... FL St Augustine ... ... | Northeast Florida Rgnl ..... 2/5278 6/18/12 | ILS RWY 31, Orig

26—Jul-12 .......... FL St Augustine ........cccceeenee. Northeast Florida Rgnl ..... 2/5281 6/18/12 | RNAV (GPS) RWY 13,
Orig

26-Jul-12 .......... FL St Augustine ... Northeast Florida Rgnl ..... 2/5283 6/18/12 | VOR RWY 31, Orig

26—Jul-12 .......... FL St Augustine ........cccceeeenee. Northeast Florida Rgnl ..... 2/5284 6/18/12 | RNAV (GPS) RWY 31,
Amdt 1
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AIRAC Date State City Airport FDC No. FDC Date Subject
26—-Jul-12 .......... AL Montgomery ... Montgomery Rgnl 2/5580 6/18/12 | RNAV (GPS) RWY 3,
(Dannelly Field). Amdt 1
26—-Jul-12 .......... AL Montgomery ... Montgomery Rgnl 2/5582 6/18/12 | ILS OR LOC RWY 10,
(Dannelly Field). Amdt 23E
26—-Jul-12 .......... X El Paso ....ccoceevvniciiiiene El Paso Intl .....ccceverieniene 2/5680 6/18/12 | RNAV (RNP) Y RWY 4,
Orig
26—-Jul-12 .......... X El Paso ....ccoceevvniciiiiene El Paso Intl .....ccceverieniene 2/5681 6/18/12 | RNAV (RNP) Z RWY 4,
Orig
26—-Jul-12 .......... MI Detroit ....ccceeveeeieiiieeeen. Detroit Metropolitan 2/6947 6/18/12 | ILS OR LOC RWY 22L,
Wayne County. Amdt 29
26—-Jul-12 .......... MI Detroit ....ccceeveeeieiiieeeen. Detroit Metropolitan 2/6948 6/18/12 | ILS OR LOC RWY 21L,
Wayne County. Amdt 10A
26—-Jul-12 .......... MI Detroit ....ccceeveeeieiiieeeen. Detroit Metropolitan 2/6949 6/18/12 | ILS OR LOC RWY 27R,
Wayne County. Amdt 12
26—Jul-12 .......... Ml Detroit .....ococveeiiiiiiiiiee Detroit Metropolitan 2/6950 6/18/12 | ILS PRM RWY 21L (SI-
Wayne County. MULTANEOUS CLOSE
PARALLEL), Orig-A
26-Jul-12 .......... Mi Detroit ......cccoeeieviiiieeeee Detroit Metropolitan 2/6952 6/18/12 | ILS Z OR LOC RWY 4L,
Wayne County. Amdt 3A, ILS Z RWY
4L (CAT 1), Amdt 3A,
ILS Z RWY 4L (CAT
1), Amdt 3A
26—Jul-12 .......... Ml Detroit .....ococveeiiiiiiiiiee Detroit Metropolitan 2/6953 6/18/12 | ILS Y PRM RWY 4L (SI-
Wayne County. MULTANEOUS CLOSE
PARALLEL), Orig
26-Jul-12 .......... Mi Detroit ......ccceecieniiiieeieee Detroit Metropolitan 2/6955 6/18/12 | ILS Y RWY 4L, Orig
Wayne County.

[FR Doc. 2012-16431 Filed 7-13-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97

[Docket No. 30848; Amdt. No. 3484]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective July 16,
2012. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 16,
2012.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code_of federal regulations/
ibr locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available
online free of charge. Visit http://
www.nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
Telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The applicable FAA Forms
are FAA Forms 8260-3, 8260—4, 8260—
5, 8260—15A, and 8260—-15B when
required by an entry on 8260—-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
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impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
The advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the, associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPS and Takeoff
Minimums and ODPS, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPS contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPS, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a

“significant rule ” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (air).

Issued in Washington, DC, on June 22,
2012.

John Duncan,
Deputy Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, Part 97 (14
CFR part 97) is amended by
establishing, amending, suspending, or
revoking Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0902 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 26 JULY 2012

Montgomery, AL, Montgomery Rgnl
(Dannelly Field), Takeoff Minimums and
Obstacle DP, Amdt 2

Camden, AR, Harrell Field, VOR/DME RWY
1, Amdt 10

Tucson, AZ, Tucson Intl, Takeoff Minimums
and Obstacle DP, Amdt 5

Santa Ana, CA, John Wayne Airport-Orange
County, LOC BCRWY 1L, Amdt 11

Dover/Cheswold, DE, Delaware Airpark,
RNAV (GPS) RWY 9, Amdt 2

Dover/Cheswold, DE, Delaware Airpark,
RNAV (GPS) RWY 27, Amdt 1

Dover/Cheswold, DE, Delaware Airpark, VOR
RWY 27, Amdt 6B

Pensacola, FL, Pensacola Gulf Coast Rgnl, ILS
OR LOC RWY 17, Amdt 14

Pensacola, FL, Pensacola Gulf Coast Rgnl,
NDB RWY 35, Amdt 17

Pensacola, FL, Pensacola Gulf Coast Rgnl,
RNAV (GPS) RWY 8, Amdt 2

Pensacola, FL, Pensacola Gulf Coast Rgnl,
RNAV (GPS) RWY 17, Amdt 2

Pensacola, FL, Pensacola Gulf Coast Rgnl,
RNAV (GPS) RWY 26, Amdt 2

Pensacola, FL, Pensacola Gulf Coast Rgnl,
RNAV (GPS) RWY 35, Amdt 2

Pensacola, FL, Pensacola Gulf Coast Rgnl,
Takeoff Minimums and Obstacle DP, Amdt
1

Pensacola, FL, Pensacola Gulf Coast Rgnl,
VOR RWY 8, Amdt 4

Augusta, GA, Augusta Rgnl at Bush Field,
ILS OR LOC RWY 17, Amdt 9

Augusta, GA, Augusta Rgnl at Bush Field,
ILS OR LOC RWY 35, Amdt 28

Augusta, GA, Augusta Rgnl at Bush Field,
RNAYV (GPS) RWY 17, Amdt 2

Augusta, GA, Augusta Rgnl at Bush Field,
RNAYV (GPS) RWY 26, Amdt 1

Augusta, GA, Augusta Rgnl at Bush Field,
RNAV (GPS) RWY 35, Amdt 2

Augusta, GA, Augusta Rgnl at Bush Field,
RNAV (GPS) Y RWY 8, Amdt 1

Augusta, GA, Augusta Rgnl at Bush Field,
RNAV (GPS) Z RWY 8, Orig

Augusta, GA, Augusta Rgnl at Bush Field,
Takeoff Minimums and Obstacle DP, Amdt
14

Augusta, GA, Augusta Rgnl at Bush Field,
VOR/DME RWY 17, Amdt 4

Griffin, GA, Griffin-Spalding County, GPS
RWY 14, Orig-B, CANCELED

Griffin, GA, Griffin-Spalding County, GPS
RWY 32, Orig-B, CANCELED

Griffin, GA, Griffin-Spalding County, NDB
RWY 32, Orig-B, CANCELED

Griffin, GA, Griffin-Spalding County, RNAV
(GPS) RWY 14, Orig

Griffin, GA, Griffin-Spalding County, RNAV
(GPS) RWY 32, Orig

Griffin, GA, Griffin-Spalding County, Takeoff
Minimums and Obstacle DP, Amdt 1

Swainsboro, GA, East Georgia Regional, ILS
OR LOC/DME RWY 14, Amdt 1

Swainsboro, GA, East Georgia Regional, NDB
RWY 14, Amdt 2

Swainsboro, GA, East Georgia Regional,
RNAYV (GPS) RWY 14, Amdt 1A

Swainsboro, GA, East Georgia Regional,
RNAYV (GPS) RWY 32, Amdt 2

Swainsboro, GA, East Georgia Regional,
Takeoff Minimums and Obstacle DP, Amdt
2

Swainsboro, GA, Emanuel County, VOR/
DME-A, Amdt 3, CANCELED

Tifton, GA, Henry Tift Myers, ILS OR LOC
RWY 33, Amdt 1

Clinton, IA, Clinton Muni, RNAV (GPS) RWY
32, Amdt 1

Indianapolis, IN, Indianapolis Metropolitan,
VOR RWY 33, Amdt 10

Louisville, KY, Louisville Intl-Standiford
Field, RNAV (RNP) Z RWY 17L, Orig

Louisville, KY, Louisville Intl-Standiford
Field, RNAV (RNP) Z RWY 17R, Orig

Louisville, KY, Louisville Intl-Standiford
Field, RNAV (RNP) Z RWY 35L, Amdt 1

Louisville, KY, Louisville Intl-Standiford
Field, RNAV (RNP) Z RWY 35R, Orig

Paducah, KY, Barkley Rgnl, ILS OR LOC
RWY 4, Amdt 10

Benton Harbor, MI, Southwest Michigan
Rgnl, ILS OR LOC RWY 28, Amdt 8

Benton Harbor, MI, Southwest Michigan
Rgnl, RNAV (GPS) RWY 28, Amdt 2

Detroit, MI, Detroit Metropolitan Wayne
County, ILS OR LOC RWY 3R, ILS RWY 3R
(CAT II), ILS RWY 3R (CAT III), Amdt 15C

Detroit, MI, Detroit Metropolitan Wayne
County, ILS OR LOC RWY 27L, Amdt 3A

Detroit, MI, Detroit Metropolitan Wayne
County, ILS PRM RWY 3R, ILS PRM RWY
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3R (CAT II), ILS PRM RWY 3R (CAT III),
(Simultaneous Close Parallel), Orig-B

Detroit, MI, Detroit Metropolitan Wayne
County, ILS Y RWY 22R, Orig-B

Detroit, MI, Detroit Metropolitan Wayne
County, ILS Y PRM RWY 22R, Orig-C

Detroit, MI, Detroit Metropolitan Wayne
County, ILS Z OR LOC RWY 22R, Amdt 2C

Detroit, MI, Detroit Metropolitan Wayne
County, RNAV (GPS) RWY 21L, Amdt 2A

Mackinac Island, MI, Mackinac Island, GPS
RWY 26, Orig, CANCELED

Mackinac Island, MI, Mackinac Island, RNAV
(GPS) RWY 8, Orig

Mackinac Island, MI, Mackinac Island, RNAV
(GPS) RWY 26, Orig

Mackinac Island, MI, Mackinac Island, VOR/
DME-A, Amdt 9

Saginaw, MI, Saginaw County H.W. Browne,
Takeoff Minimums and Obstacle DP, Amdt
8

Detroit Lakes, MN, Detroit Lakes-Wething
Field, VOR RWY 13, Amdt 1

Detroit Lakes, MN, Detroit Lakes-Wething
Field, VOR RWY 31, Amdt 1

Lexington, NC, Davidson County, GPS RWY
6, Orig-A, CANCELED

Lexington, NC, Davidson County, GPS RWY
24, Orig-A, CANCELED

Lexington, NC, Davidson County, ILS OR
LOC/DME RWY 6, Amdt 1

Lexington, NC, Davidson County, RNAV
(GPS) RWY 6, Orig

Lexington, NC, Davidson County, RNAV
(GPS) RWY 24, Orig

Lexington, NC, Davidson County, Takeoff
Minimums and Obstacle DP, Amdt 1

Washington, NC, Warren Field, VOR/DME
RWY 5, Amdt 3

Atkinson, NE., Stuart-Atkinson Muni, RNAV
(GPS) RWY 11, Amdt 1

Newark, NJ, Newark Liberty Intl, GLS RWY
4L, Orig-C

Newark, NJ, Newark Liberty Intl, ILS OR LOC
RWY 4L, ILS RWY 4L (SA CAT I), ILS
RWY 4L (SA CAT II), Amdt 14

Newark, NJ, Newark Liberty Intl, RNAV
(GPS) RWY 4L, Amdt 2

Farmingdale, NY, Republic, RNAV (GPS)
RWY 1, Amdt 2

Farmingdale, NY, Republic, RNAV (GPS)
RWY 19, Amdt 2

Farmingdale, NY, Republic, RNAV (GPS) Y
RWY 14, Amdt 2

New York, NY, La Guardia, RNAV (GPS)
RWY 31, Amdt 1

Penn Yan, NY, Penn Yan, Takeoff Minimums
and Obstacle DP, Amdt 4

Grants Pass, OR, Grants Pass, GPS—A, Amdt
1, CANCELED

Grants Pass, OR, Grants Pass, RNAV (GPS)-
A, Orig

Grants Pass, OR, Grants Pass, Takeoff
Minimums and Obstacle DP, Amdt 1

Charleston, SC, Charleston AFB/Intl, ILS OR
LOC RWY 15, ILS RWY 15 (SA CAT I), ILS
RWY 15 (CAT II), Amdt 24

Charleston, SC, Charleston AFB/Intl, RNAV
(RNP) Z RWY 3, Orig

Charleston, SC, Charleston AFB/Intl, RNAV
(RNP) Z RWY 15, Orig

Charleston, SC, Charleston AFB/Intl, RNAV
(RNP) Z RWY 21, Orig

Charleston, SC, Charleston AFB/Intl, RNAV
(RNP) Z RWY 33, Orig

Dillon, SC, Dillon County, Takeoff
Minimums and Obstacle DP, Amdt 1

Aberdeen, SD, Aberdeen Regional, LOC/DME
BC RWY 13, Amdt 10A, CANCELED

Dallas, TX, Collin County Rgnl at Mc Kinney,
RNAV (GPS) RWY 18, Amdt 2

Dallas, TX, Collin County Rgnl at Mc Kinney,
RNAV (GPS) RWY 36, Amdt 2

Dallas, TX, Collin County Rgnl at Mc Kinney,
Takeoff Minimums and Obstacle DP, Amdt

2

Dallas, TX, Collin County Rgnl at Mc Kinney,
VOR/DME-A, Amdt 2

Houston, TX, Ellington Field, RNAV (GPS)
RWY 22, Amdt 2

Kountze/Silsbee, TX, Hawthorne Field,
RNAV (GPS) RWY 13, Amdt 1

Longview, TX, East Texas Rgnl, RNAV (GPS)
RWY 18, Amdt 2

Heber, UT, Heber City Muni-Russ McDonald
Field, RNAV (GPS)-A, Amdt 2

Abingdon, VA, Virginia Highlands, LOC
RWY 24, Amdt 4

Abingdon, VA, Virginia Highlands, RNAV
(GPS) RWY 6, Amdt 1

Abingdon, VA, Virginia Highlands, RNAV
(GPS) RWY 24, Amdt 1

Everett, WA, Snohomish County (Paine F1d),
ILS OR LOC/DME Y RWY 16R, Amdt 22

Everett, WA, Snohomish County (Paine F1d),
ILS OR LOC/DME Z RWY 16R, ILS Z RWY
16R (SA CAT II), Orig

Everett, WA, Snohomish County (Paine Fld),
RNAYV (GPS) RWY 34L, Amdt 1

Everett, WA, Snohomish County (Paine Fld),
RNAYV (GPS)Y RWY 16R, Amdt 1

Everett, WA, Snohomish County (Paine Fld),
RNAYV (GPS) Z RWY 16R, Orig

Madison, WI, Dane County Rgnl-Truax Field,
RNAV (GPS) RWY 3, Orig

Madison, WI, Dane County Rgnl-Truax Field,
RNAYV (GPS) RWY 21, Amdt 2

Shawano, WI, Shawano Muni, GPS RWY 29,
Orig-A CANCELED

Shawano, WI, Shawano Muni, RNAV (GPS)
RWY 12, Orig

Shawano, WI, Shawano Muni, RNAV (GPS)
RWY 30, Orig

Pinedale, WY, Ralph Wenz Field, RNAV
(GPS) RWY 11, Amdt 2

Pinedale, WY, Ralph Wenz Field, RNAV
(GPS) RWY 29, Amdt 2

[FR Doc. 2012-16491 Filed 7-13-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 772

Definition of Terms

CFR Correction

In Title 15 of the Code of Federal
Regulations, Parts 300 to 799, revised as
of January 1, 2012, in § 772.1, make the
following corrections:

1. On page 635, remove the term
“Ancillary cryptography”’,

2. On page 642, add the term
“Explosives”,

3. On page 650, add the term ‘“Nuclear
reactor”,

4. On page 652, remove the Note in
the definition of “Peak power”, and

5. On page 652, add the term “Port of
export”.
m The text to be added—in alphabetical
order—is set forth below:

772.1 Definitions of terms as used in the
Export Administration Regulations (EAR).
* * * * *

Explosives. (Cat 1)—see Annex “List
of Explosives” located at the end of
Category 1 of Supplement No. 1 to Part
774 “Commerce Control List”.

* * * * *

Nuclear reactor. (Cat 0 and 2)
includes the items within or attached
directly to the reactor vessel, the
equipment which controls the level of
power in the core, and the components
which normally contain, come into
direct contact with or control the
primary coolant of the reactor core.

* * * * *

Port of export. The port where the
cargo to be shipped abroad is laden
aboard the exporting carrier. It includes,
in the case of an export by mail, the
place of mailing.

* * * * *
[FR Doc. 2012-17297 Filed 7-13-12; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 774

The Commerce Control List

CFR Correction

In Title 15 of the Code of Federal
Regulations, Parts 300 to 799, revised as
of January 1, 2012, in supplement no. 1
to part 774, make the following
corrections:

1. In Category 0:

A. On page 663, in 0A981, add “N/A”
behind “LVS:”.

B. On page 665, in 0A985, add the
heading “License Requirements’’ above
“Reason for Control”.

C. On page 665, in 0A986, correct the
table under “License Requirements” to
read as set forth below.

D. On page 671, in 0B986, add “,
North Korea,” between “Iraq” and
“Rwanda” in UN Reason for Control.

2. In Category 1:

A. On page 676, in 1A004, add “(1)”
after the colon, at the beginning of
“Related Definitions”.

B. On page 682, in 1B001, remove
“Note: 1B001.c does not control textile
machinery not modified for the above
end-uses.”

C. On page 707, in 1C351, after
“Related Definitions;” remove “* * *”
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and add paragraphs (1) and (2) as set
forth below.

3. In Category 2:

A. On page 734, in 2B009, remove the
text after ‘“Related Definitions’” and add
“N/A” in its place.

B. On page 734, in 2B009, revise the
Technical Note to read “TECHNICAL NOTE:
For the purpose of 2B009, machines
combining the function of spin-forming
and flow-forming are regarded as flow-
forming machines.”

C. On page 757, in 2E003, in the Notes
to Table on Deposition Techniques, in
note 15, add the word ““are” after
“Dielectric layers”.

D. On page 759, in 2E018, in the
“Reasons for Control”’, remove “CC,
RS,”, and remove “License Requirement
Notes: See § 743.1 of the EAR for
reporting requirements for exports
under License Exceptions.”

E. On page 759, in 2E101, add “(1)”
after the colon at the beginning of
“Related Controls”.

m The text to be revised and added is set
forth below:

Supplement No. 1 to Part 774—The
Commerce Control List

* * * * *
Category 0
* * * * *

0A986 Shotgun shells, except buckshot
shotgun shells, and parts.
* * * * *

Control(s)

Country chart

AT applies to entire entry. A license is required for items controlled by this entry to North Korea
for anti-terrorism reasons. The Commerce Country Chart is not designed to determine AT li-
censing requirements for this entry. See §742.19 of the EAR for additional information.

FC applies to entire entry ...
UN applies to entire entry

FC Column 1.
Iraq, North Korea, and Rwanda.

* * * * *
Category 1
* * * * *

1C351 Human and zoonotic pathogens and
“toxins”’, as follows (see List of Items
Controlled).

* * * * *

Related Definitions: (1) For the purposes of
this entry “immunotoxin” is defined as an
antibody-toxin conjugate intended to destroy
specific target cells (e.g., tumor cells) that
bear antigens homologous to the antibody. (2)
For the purposes of this entry “subunit” is
defined as a portion of the “toxin”.

* * * * *

[FR Doc. 2012—-17302 Filed 7-13-12; 8:45 am]
BILLING CODE 1505-01-D

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240

[Release No. 34-67405; File No. S7-30-11]
RIN 3235-AL19

Extension of Interim Final Temporary

Rule on Retail Foreign Exchange
Transactions

AGENCY: Securities and Exchange
Commission.

ACTION: Interim final temporary rule;
extension.

SUMMARY: The Securities and Exchange
Commission (“Commission”) is
amending interim final temporary Rule
15b12—-1T under the Securities
Exchange Act of 1934 (“Exchange Act”)
to extend the date on which the rule
will expire from July 16, 2012 to July 16,
2013.

DATES: Effective Date: July 16, 2012. The
expiration date of interim final
temporary Rule 15b12—1T (17 CFR

240.15b12-1T) is extended to July 16,
2013.

FOR FURTHER INFORMATION CONTACT:
Joanne Rutkowski, Branch Chief, Bonnie
Gauch, Senior Special Counsel, and
Leila Bham, Special Counsel, Division
of Trading and Markets, at (202) 551—
5550, Securities and Exchange
Commission, 100 F Street NE.,
Washington, DC 20549.

SUPPLEMENTARY INFORMATION: The
Commission is extending the expiration
date for Rule 15b12—-1T under the
Exchange Act.

1. Discussion

Section 742 of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act (“Dodd-Frank Act”)® amended the
Commodity Exchange Act (“CEA”) to
provide that a person for which there is
a Federal regulatory agency,? including
a broker or dealer (“broker-dealer”)
registered under section 15(b) (except
pursuant to paragraph (11) thereof) or
15C of the Exchange Act,? shall not
enter into, or offer to enter into, a
foreign exchange (“forex”) transaction 4
with a person who is not an “eligible

1Public Law 111-203, 124 Stat. 1376 (2010).

27 U.S.C. 2(c)(2)(E)(i), as amended by § 742(c) of
the Dodd-Frank Act, defines a “Federal regulatory
agency”’ to mean the Commodity Futures Trading
Commission (“CFTC”), the Securities and Exchange
Commission, an appropriate Federal banking
agency, the National Credit Union Association, and
the Farm Credit Administration.

37 U.S.C. 2(c)(2)(B)(E) (D).

47 U.S.C. 2(c)(2)(B)(i)(I). Transactions described
in CEA section 2(c)(2)(B)(i)(I) include “an
agreement, contract, or transaction in foreign
currency that * * * is a contract of sale of a
commodity for future delivery (or an option on such
a contract) or an option (other than an option
executed or traded on a national securities
exchange registered pursuant to section 6(a) of the
Securities Exchange Act of 1934 (15 U.S.C. 78f(a)).”

contract participant” 5 (“ECP”’) except
pursuant to a rule or regulation of a
Federal regulatory agency allowing the
transaction under such terms and
conditions as the Federal regulatory
agency shall prescribe (‘“‘retail forex
rule”).6 A Federal regulatory agency’s

5 Section 1a(18) of the CEA defines “eligible
contract participant” generally to mean certain
regulated persons; entities that meet a specified
total asset test (e.g., a corporation, partnership,
proprietorship, organization, trust, or other entity
with total assets exceeding $10 million) or an
alternative monetary test coupled with a non-
monetary component (e.g., an entity with a net
worth in excess of $1 million and engaging in
business-related hedging; or certain employee
benefit plans, the investment decisions of which are
made by one of four enumerated types of regulated
entities); and certain governmental entities and
individuals that meet defined thresholds. 7 U.S.C.
2(c)(2)(E)(i). The CFTC has adopted rules further
clarifying the definition of “eligible contract
participant” in the CEA. See 17 CFR 1.3(m). See
also Further Definition of “Swap Dealer,”
“Security-Based Swap Dealer,” “Major Swap
Participant,” “Major Security-Based Swap
Participant” and “Eligible Contract Participant,”
Exchange Act Release No. 66868 (April 27, 2012),
77 FR 30596 (May 23, 2012). Because transactions
that are the subject of this release are commonly
referred to as “retail forex transactions,” this release
uses the term “retail customer” to describe persons
who are not ECPs.

6 See 7 U.S.C. 2(c)(2)(B)(i)(II) and 7 U.S.C.
2(c)(2)(E)(ii)(I). On September 10, 2010, the CFTC
adopted a retail forex rule for persons subject to its
jurisdiction. See Regulation of Off-Exchange Retail
Foreign Exchange Transactions and Intermediaries,
75 FR 55410 (September 10, 2010). The CFTC had
proposed its rules regarding retail forex transactions
prior to the enactment of the Dodd-Frank Act. See
Regulation of Off-Exchange Retail Foreign
Exchange Transactions and Intermediaries, 75 FR
3282 (January 20, 2010). The Federal Deposit
Insurance Corporation (“FDIC”) and the Office of
the Comptroller of the Currency (“OCC”) have
adopted similar rules. See Retail Foreign Exchange
Transactions, 76 FR 40779 (July 12, 2011); Retail
Foreign Exchange Transactions, 76 FR 41375 (July
14, 2011). The Board of Governors of the Federal
Reserve System (the “Board”) has proposed rules
for bank holding companies. See Retail Foreign

Continued
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retail forex rule must treat all forex
agreements, contracts, and transactions
and their functional or economic
equivalents, similarly.? Any retail forex
rule also must prescribe appropriate
requirements with respect to disclosure,
recordkeeping, capital and margin,
reporting, business conduct, and
documentation, and may include such
other standards or requirements as the
Federal regulatory agency determines to
be necessary.?

The prohibition in CEA section
2(c)(2)(B) took effect on July 16, 2011.
Beginning on that date, broker-dealers,
including broker-dealers also registered
with the CFTC as futures commission
merchants (“BD-FCMs”’), for which the
Commission is the “Federal regulatory
agency,” were no longer able to engage
in off-exchange retail forex futures and
options transactions with a customer
except pursuant to a retail forex rule
issued by the Commission.® On July 13,
2011, the Commission adopted interim
final temporary Rule 15b12—1T, which
temporarily permits a broker-dealer to
engage in a “‘retail forex business,” as
defined in the rule, in compliance with
the Exchange Act, the rules and
regulations thereunder, and the rules of
the self-regulatory organizations of
which the broker-dealer is a member,
insofar as they are applicable to retail
forex transactions.1® We explained at
the time that our action was intended to
preserve potentially beneficial market
practices that, for example, may serve to
minimize a retail customer’s exposure to
the risk of changes in foreign currency
rates in connection with the customer’s
purchase or sale of a security. We also
discussed in the Interim Release that
there may be potentially abusive
practices such as lack of disclosure
about fees and forex pricing, and
insufficient capital or margin
requirements occurring in the retail
forex market, and sought comment on
these practices and steps we should take
to seek to prevent them.?? Rule 15b12—

Exchange Transactions, 76 FR 46652 (August 3,
2011).

77 U.S.C. 2(c)(2)(E)(iii)(ID).

87 U.S.C. 2(c)(2)(E)({ii)(D.

9 See 7 U.S.C. 2(c)(2)(B)(i)I)(cc) (giving the CFTC
jurisdiction over retail forex transactions with
FCMs that, among other things, are not registered
broker-dealers) and 7 U.S.C. 2(c)(2)(C)(i)(I)(aa). In
addition, a commenter noted that the CFTC ““does
not have jurisdiction over retail foreign exchange
activities conducted by broker-dealers, including
entities that are dually registered as broker-dealers
with the SEC and as futures commission merchants
(‘FCMs’) with the CFTC.” SIFMA/ISDA Letter at 1.

10 See Retail Foreign Exchange Transactions,
Exchange Act Release No. 64874 (July 13, 2011), 76
FR 41676 (July 15, 2011) (adopting 17 CFR
240.15b12—1T) (“Interim Release”).

11 Qur Office of Investor Education Advocacy has
published an Investor Bulletin providing

1T, by its terms and without further
Commission action, would have expired
on July 16, 2012.

The Commission received comments
on the Interim Release, which are
summarized below.12

¢ Nine commenters asked the
Commission to preserve their ability to
engage in retail forex transactions.3

¢ One commenter stated that the
Commission should rescind the rule and
allow the ban to take effect or, in the
alternative, to limit the scope of the rule
to a narrowly defined class of forex
transactions, specifically hedging and
the facilitation of settlement of foreign
securities.1* The commenter further
stated that in adopting Rule 15b12-1T,
the Commission did not provide notice
of and opportunity for comment on the
rule, and did not include a “concrete
assessment or quantification of the
need” for the relief granted by this rule.

e Another commenter provided data
on the returns of retail forex accounts at
futures commission merchants and
retail foreign exchange dealers, and
offered recommendations that the
commenter believed would improve
retail forex transactions and identified
areas of retail forex that the commenter
believed warrants further study.15 This

information about retail forex investing, including
information about the risks involved in that trading.
See Investor Bulletin: Foreign Currency Exchange
(Forex) Trading for Individual Investors (July 2011),
available at http://www.sec.gov/investor/alerts/for
extrading.pdf. The CFTC and the North American
Securities Administrators Association also have
published an alert regarding risks of fraud in forex
markets. See Foreign Exchange Currency Fraud:
CFTC/NASAA Investor Alert, available at http://
www.cftc.gov/ConsumerProtection/FraudAwareness
Prevention/ForeignCurrencyTrading/cftcnasaaforex
alert. We recently brought an enforcement action
against the CEO of a purported foreign currency
trading firm alleging fraud by that person. See SEC
v. Jeffery A. Lowrance, et al., Case No. CV-11-3451,
press release, complaint and litigation release,
available at http://www.sec.gov/news/press/2011/
2011-147.htm.

12 The comments are available at http://
www.sec.gov/comments/s7-30-11/s73011.shtml. In
addition to other specific requests for comment, the
Commission requested comment in the Interim
Release as to whether Rule 15b12—-1T should be
extended, and if so for how long.

13 See email comments from Raul Gonzalez, dated
July 17, 2011, James Peck, dated July 17, 2011, Bob
Flowers, dated July 17, 2011, James M. Beatty,
dated July 17, 2011, Angela Li, dated July 17, 2011,
Mark A. McDonnell, dated July 21, 2011, Mark
Smith, dated July 23, 2011, John Baur, dated July
27,2011, and Ronald Covington, dated October 23,
2011.

12 See Letter from Dennis M. Kelleher, President
and CEO, and Stephen W. Hall, Securities
Specialist, Better Markets, Inc. to Ms. Elizabeth
Murphy, Secretary, Commission, dated September
12, 2011 (“‘Better Markets Letter”’). We understand
the commenter’s reference to transactions entered
into to facilitate the settlement of foreign securities
to mean the conversion trades discussed infra, in
the text accompanying notes 19 and 20.

15 Letter from Justin Hughes, CFA and Managing
Member, Philadelphia Financial Management of

commenter also suggested that currency
exchange-traded funds (“currency
ETFs”) would provide an alternative
means for effectively hedging against
currency risk.16

e One commenter provided data from
five large broker-dealers showing that
the notional amount of foreign exchange
conversion trades at those broker-
dealers accounts for approximately 90%
of those firms’ foreign exchange
transactions. The firms’ data further
indicated that 99% of customer
accounts have entered into a conversion
trade, though not all trades within an
account may be conversion trades.1”

¢ One group of commenters urged the
Commission to adopt a final rule based
on the approach followed in the interim
final temporary rule, with certain
modifications.1® These commenters
maintained that it is in the best interests
of retail customers to have the
opportunity to conduct forex activity as
part of their broader investing activity,
through their broker-dealers, with the
assistance of personnel who have
expertise in forex.

More recently, in April 2012, a group
of commenters asked the CFTC, as well
as other Federal regulatory agencies
(including the Commission), to take the
view that forex transactions that are
solely incidental to, and that are
initiated for the sole purpose of,
permitting a customer to complete a
transaction in a foreign security, so-
called ““conversion trades,” are not
prohibited retail forex transactions for
purposes of section 2 of the CEA.19

San Francisco to Ms. Elizabeth Murphy, Secretary,
Commission, dated August 2, 2011 (‘“Philadelphia
Financial Letter”). See also letter from P. Georgia
Bullitt, Michael A. Piracci and F. Mindy Lo, Morgan
Lewis to Joseph Furey, Bonnie L. Gauch and Adam
Yonce, Commission, dated July 28, 2011 (“Morgan
Lewis Letter”).

16 See Philadelphia Financial Letter. See also
Better Markets Letter. While certain forex
transactions, in particular portfolio hedges or
currency transactions that are part of a diversified
investment strategy, may have close substitutes in
currency ETFs, currency conversions that facilitate
securities transactions (discussed in more detail
below) may not have such close substitutes.

17 See Morgan Lewis Letter.

18 See Letter from Kenneth E. Bentsen, Jr.,
Executive Vice President Public Policy and
Advocacy, SIFMA and Robert Pickel, Executive
Vice Chairman, ISDA, to Ms. Elizabeth Murphy,
Secretary, Commission, dated October 17, 2011
(“SIFMA/ISDA Letter”). See also Memorandum
from SIFMA and ISDA to Marc Menchel, Gary
Goldsholle, Matthew Vitek, Rudy Verra, Glen
Garofalo, FINRA, dated February 23, 2012.

19 See Letter from Phoebe A. Papageorgiou, Senior
Counsel, American Bankers Association, and James
Kemp, Managing Director, Global Foreign Exchange
Division, to Thomas J. Curry, Comptroller, OCC,
Robert E. Feldman, Executive Secretary, FDIC,
Jennifer J. Johnson, Secretary, the Board, David
Stanwick, Secretary, CFTC, and Elizabeth Murphy,
Secretary, Commission, dated April 18, 2012
(“ABA/GFMA Letter”).
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These commenters maintain that
Congress did not intend to include
within the scope of the CEA section 2
prohibition currency transactions
effected in connection with securities
transactions, stating that “[sluch
transactions do not involve speculation
in the underlying currencies and, to the
contrary, will result in an exchange of
currencies to be used to settle the
relevant securities transactions.” 20 We
anticipate that the interpretation will be
addressed in the context of the CFTC’s
and SEC’s joint rulemaking to further
define terms such as “swap” and
“security-based swap”’ under Title VII of
the Dodd-Frank Act (‘“Products
Definition Release’).21 We further
anticipate that the rulemaking will be
finalized in the near future and the
CFTC will provide at that time its views
of whether conversion trades are
excluded from the prohibition under
CEA section 2.

The ABA/GFMA Letter and the CFTC
response affect the scope, substance,
and timing of our consideration of
further rulemaking for retail forex
transactions. If the CFTC were to adopt
the interpretation put forth by the ABA/
GFMA, conversion trades, which
commenters have asserted comprise the
overwhelming majority of retail forex
transactions conducted through broker-
dealers,22 would not fall within the
scope of the prohibition. The potential
for such interpretation means that
further rulemaking could well confront
a very different set of transactions than
contemplated in April 2012, one
focused not on conversion trades, but
rather on apparently less common and
more diverse retail forex transactions
identified by commenters, such as
hedging transactions and direct
investments.23 It also means that further
rulemaking would need to consider
whether there are classes of conversion
trades not excluded under any final
interpretation that may be adopted by
the CFTC that must be addressed
separately. We expect to consider these
types of transactions and an appropriate
regulatory approach to them in
considering whether and what
permanent rules we should adopt in this
area.

Extending the expiration of Rule
15b12—1T to July 16, 2013 will provide
the Commission additional time to

20]d. at 2.

21 See also Further Definition of “Swap,”
“Security-Based Swap,” and “Security-Based Swap
Agreement”’; Mixed Swaps; Security-Based Swap
Agreement Recordkeeping, Securities Act Release
No. 9204 (April 29, 2011), 76 FR 29818 (May 23,
2011) (proposing release).

22 See Morgan Lewis Letter.

23 See SIFMA/ISDA Letter (Annex A, Part I).

consider carefully these issues. The
extension will help to ensure that we
have sufficient time to take such action
as we may determine appropriate in this
area, particularly in light of the diverse
classes of transactions—beyond the
conversion trades that have been the
focus of comments to date—that any
further rulemaking may need to
consider.24 We recognize that
commenters’ views differed as to
whether and to what extent we should
permit broker-dealers to continue to
engage in some or all retail forex
transactions. As discussed above, some
commenters urged us to permit the
statutory prohibition simply to take
effect, thereby preventing potential
abuses of retail customers by broker-
dealers and BD-FCMs. A number of
retail customers asked us to permit them
to have continued access to retail forex
transactions through broker-dealers.
Some commenters stated that we should
make certain revisions to Rule 15b12—
1T, while others favored the rule as
written, stating that existing broker-
dealer regulations adequately address
retail forex activities.

In considering commenters’ views, we
believe, on balance, that we should
extend the expiration date of the rule to
permit further assessment by the
Commission in this area, which would
be informed by any potential CFTC
interpretation regarding conversion
trades. Our view is influenced by
investors’ views that we should permit
them to conduct retail forex transactions
with broker-dealers. We also are
mindful that while futures commission
merchants that are not also broker-
dealers could continue to engage in
retail forex transactions in compliance
with CFTC rules, a futures commission
merchant that is also a broker-dealer
would be prohibited from engaging in
retail forex transactions if we do not
extend Rule 15b12—-1T. For these
reasons, we are extending the expiration
date of Rule 15b12—1T to July 16, 2013
to prevent retail customers who transact
retail forex transactions through a
broker-dealer from being potentially
disadvantaged by the prohibition for
retail forex transactions taking effect.2°
Given the limited nature of this

241f the Commission adopts permanent rules for
retail forex transactions by broker-dealers before
July 16, 2013, the Commission will consider
whether it is appropriate to terminate the
effectiveness of Rule 15b12-1T as part of that
rulemaking.

25 While retail customers could of course open an
account with a futures commission merchant (that
is not also registered as a broker-dealer) to engage
in retail forex transactions, as explained below, this
could create certain inefficiencies and additional
costs. See discussion in the Economic Analysis
section below.

extension, the pending request for a
CFTC interpretation regarding
conversion trades, the need to further
understand the implications of the
CFTC’s interpretation, and the scope of
comments we are seeking before any
further action is taken, we are not
modifying the interim final temporary
rule other than to extend the expiration
date of Rule 15b12—1T to July 16, 2013.
Absent further action by the
Commission, Rule 15b12—1T as
amended will expire on July 16, 2013 at
11:59 p.m. Eastern Time.

II. Request for Comment

The Commission requests comment
regarding all aspects of the interim final
temporary rule and the current market
practices involving retail forex
transactions, as well as any investor
protection or other concerns that
commenters believe should be
addressed by Commission rulemaking.
The Commission particularly requests
comment from broker-dealers, including
BD-FCMs, that are currently engaged or
plan to engage in a retail forex business,
retail customers that engage in forex
transactions, and ECPs. The
Commission welcomes information
from all affected parties about the
current scope and nature of retail forex
transactions. This information, together
with input from market participants and
other regulators, as well as comments
received on the Interim Release, will
help inform the Commission’s
consideration of the appropriate
regulatory framework, if any, for retail
forex transactions before or beyond the
expiration of the interim final temporary
rule.

The Commission seeks comment on
the need for further Commission
rulemaking, should the CFTC determine
that certain conversion trades are not
subject to the CEA prohibition with
respect to retail forex transactions.26 We
specifically seek to better understand
the other types of retail forex
transactions in which broker-dealers
may engage, such as forex transactions
to hedge portfolio currency risk or to
diversify a portfolio, that would not be
excluded from the prohibition under
section 2 of the CEA by the requested
interpretation. We also request
information about what mechanisms
broker-dealers use currently to comply
with existing disclosure, recordkeeping,
capital and margin, reporting, business
conduct and documentation rules with
respect to each type of retail forex
transaction in which they engage. What
policies and procedures and supervisory
controls, for example, have broker-

26 See 7 U.S.C. 2(c)(2)(E)(ii)(D).
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dealers implemented to address those
transactions? We also seek comment on
what mechanisms broker-dealers use
currently to comply with other existing
regulatory requirements with respect to
retail forex transactions.

If commenters believe further
rulemaking is needed, please explain
why, and provide us with a discussion
of the types of transactions for which
rules are needed and the circumstances
under which such transactions are
entered into. If commenters believe
further rulemaking is not needed, please
explain why not. The Commission seeks
comment on the extent to which broker-
dealers’ retail forex activities may be
affected, and any impact on retail
customers of broker-dealers, in the event
the Commission does not adopt any
further rules in this area.

The Commission also seeks comment
on the retail forex activities of BD—
FCMs, and whether the Commission
should adopt tailored rules for these
intermediaries. We seek comment on
the nature of BD-FCM retail forex
activities, including the type of
transactions in which they engage, and
which part of the dually registered
entity may engage in these activities or
transactions. We also request comment
on the mechanisms BD-FCMs use
currently to comply with existing
disclosure, recordkeeping, capital and
margin, reporting, business conduct and
documentation rules with respect to
each type of retail forex transaction in
which they engage. In connection with
this specific request for comment,
please identify whether the relevant
requirements are Exchange Act Rules,
CEA Rules, or rules of a particular self-
regulatory organization (“SRO”) of
which the BD-FCM is a member. The
Commission also seeks comment on the
extent to which the retail forex activities
of BD-FCMs may be affected, and any
impact on retail customers of BD-FCMs,
in the event the Commission does not
adopt any further rules in this area.

Some commenters have suggested that
if broker-dealers were prohibited from
engaging in retail forex activities,
currency ETFs would be a reasonable
substitute for broker-dealer customers
seeking to hedge their currency
exposures.2” The Commission requests
comment on whether and how currency
ETFs could meet the needs of retail
customers in this regard. The
Commission also requests information
about how currency ETFs (and any
other financial product or service that
commenters believe could serve as a
substitute for forex) could be used more

27 See Philadelphia Financial Letter at 8, and
Better Markets Letter at 3.

generally to meet the risk mitigation and
any other needs of retail customers that
currently are addressed using retail
forex transactions. Would currency
ETFs (or other financial products) hedge
currency risks in connection with
foreign securities transactions in the
same manner or differently than retail
forex transactions? How would the
transaction and other costs associated
with currency ETFs and retail forex
transactions compare? We further seek
comment on what the associated
benefits and costs would be of retail
customers using currency ETFs or some
other product or service, as a substitute
for retail forex. We also seek comment
on the liquidity of such alternative
products or services, the ease or
difficulty of accessing and using those
products or services, and any additional
risks involved in using those products
or services.

The Commission also seeks comment
on whether Rule 15b12—-1T should be
extended beyond July 16, 2013, and if
so, why and for how long, or whether
it should be adopted as a final rule.

II1. Economic Analysis
A. Introduction

Section 3(f) of the Exchange Act
requires the Commission, whenever it
engages in rulemaking under the
Exchange Act and is required to
consider or determine whether an action
is necessary or appropriate in the public
interest, to consider, in addition to the
protection of investors, whether the
action would promote efficiency,
competition and capital formation.28 In
addition, Section 23(a)(2) of the
Exchange Act requires the Commission,
when making rules under the Exchange
Act, to consider the impact such rules
would have on competition.2? Section
23(a)(2) of the Exchange Act prohibits
the Commission from adopting any rule
that would impose a burden on
competition not necessary or
appropriate in furtherance of the
purposes of the Exchange Act.3°

We understand that under the current
regulatory regime, retail customers
typically enter into foreign exchange
transactions with broker-dealers for a
number of reasons. Industry participants
have told us that the most common
transaction is a foreign exchange
conversion trade, in which a currency
trade is made in connection with a
foreign securities transaction.31

28 See 15 U.S.C. 78c(f).

29 See 15 U.S.C. 78w(a)(2).

30 See id.

31 Morgan Lewis Letter. As explained above, the
ABA/GFMA Letter requests an interpretation that

Commenters have also told us that retail
customers enter into forex transactions
with broker-dealers as part of a hedging
strategy. For instance, retail customers
may engage in forex transactions
through broker-dealers in order to hedge
currency risk in securities or in a
portfolio generally held in the
customer’s brokerage account; they may
also engage in these transactions in
order to obtain exposure to foreign
markets as part of their investment
strategy.32

Congress prohibited the retail forex
transactions described in CEA section 2
except pursuant to rules adopted by the
relevant Federal regulatory agencies
allowing the transactions. As we noted
in the Interim Release, some of these
transactions, in particular hedging
transactions and securities conversion
trades, may be beneficial to investors.33
At the same time, as discussed in the
Interim Release, the Commission is
aware of potentially abusive practices
that may be occurring in the retail forex
market. Such practices may include, for
example, lack of disclosure about fees
and forex pricing, and insufficient
capital or margin requirements.34

As discussed above, on April 18,
2012, a group of commenters asked the
CFTC, as well as other Federal
regulatory agencies (including the
Commission), to take the view that forex
transactions that are solely incidental to,
and are initiated for the sole purpose of,
permitting a client to complete a
transaction in a foreign security,
through “conversion trades,” would not
be subject to the retail forex prohibition
under section 2 of the CEA.35 An
interpretation by the CFTC that
conversion trades are not subject to the
statutory prohibition could significantly
affect the costs and benefits of any
action by the Commission with regard to
retail forex transactions going forward.
Commenters have stated that conversion
trades comprise the vast majority of
retail forex transactions engaged in by
broker-dealers,3¢ but also note that there
are other types of forex transactions in
which broker-dealers engage with retail
customers.3” Because the request for the
interpretation is still pending, however,
the Commission will continue to
consider conversion trades as retail
forex transactions that would be

would exclude conversion trades from the
prohibition under CEA section 2.

32 SIFMA/ISDA Letter at 4, Annex A at 1-2.

33 See Interim Release at 41684.

34 See id.

35 See ABA/GFMA Letter.

36 See Morgan Lewis Letter.

37 See SIFMA/ISDA Letter, Annex A.
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prohibited but for Rule 15b12—1T, for
purposes of our economic analysis.

Extending Rule 15b12—-1T maintains
the regulatory framework that currently
exists for broker-dealers, and does not
create any new regulatory obligations.
Furthermore, the rule preserves the
ability of broker-dealers to provide,
among other services, hedging and
conversion trades to retail customers
while the Commission considers what
further appropriate steps to take, if
any.38

The Commission has previously
considered and discussed in the Interim
Release its economic analysis of Rule
15b12—1T.39 The Commission solicited
comment on its economic analysis in
the Interim Release, and received one
comment that addressed but did not
support its economic analysis.4? As
stated in the Interim Release, we
adopted Rule 15b12—1T as an interim
final temporary rule to allow the
existing regulatory framework for retail
forex transactions to continue for a
defined period, to avoid potentially
unintended consequences from broker-
dealers immediately discontinuing their
retail forex business, and to provide the
Commission sufficient time to
determine the appropriate regulatory
framework regarding retail forex
transactions.4! Furthermore, investors
who commented on the rule asked the
Commission to preserve their ability to
engage in retail forex transaction
through their broker-dealers. In
addition, we included an economic
analysis of the rule in the Interim
Release.*2

As mentioned above, based on data a
commenter provided of five broker-
dealers, in terms of notional amount,
foreign exchange conversion trades
would account for approximately 90%
of foreign exchange transactions done
through broker-dealers, and 99% of all
broker-dealer customer accounts are
involved in conversion trades, though
not all trades within an account may be
conversions.*® Commenters have told us
that certain forex transactions,
particularly certain portfolio hedges,
may have close substitutes in currency

38 To the extent that conversion trades are not
excluded from the prohibition in CEA section 2,
extension of the Rule 15b12—1T would also have
the benefit of allowing customers to continue to
engage in those transactions as part of their
brokerage activities while the Commission
considers any further action.

39For a detailed description of the costs and
benefits of Rule 15b12—1T, see also Interim Release
at 41684.

40 Better Markets Letter. But see SIFMA/ISDA
Letter.

41 See Interim Release at 48683.

42 See id. at 41684.

43 Morgan Lewis Letter.

ETFs.44 It does not appear that currency
ETFs would necessarily function as
effectively in mitigating the currency
risk of particular securities transactions,
because the precise timing and amount
of a securities transaction may not be
readily matched to a currency ETF, as
conversion trades are customer-specific
and typically designed to facilitate
particular securities transactions,
whereas currency ETFs generally are
designed to provide broad exposure to
exchange rate movements. The contracts
used to complete forex conversions do
have close substitutes in exchange-
traded currency futures, as both involve
the exchange of currency at a future
date. However, as with currency ETFs,
the precise timing and amount of a
securities transaction may not be easily
matched to exchange-traded futures
contracts, which have standardized
maturity dates and notional amounts.
Off-exchange forwards, on the other
hand, can be easily customized to match
a particular transaction. Additionally,
exchange-traded futures are not as
effective at mitigating risks between the
trade and settlement dates, since mark-
to-market margin requirements expose
the investor to additional cash flow risk.

The Commission understands that
conversion trades can be replicated at
futures commission merchants.
However, as a practical matter, this
would require the customer to maintain
multiple accounts, which could increase
transaction costs and reduce efficiency
relative to conversion trades performed
within a broker-dealer.

B. Alternatives Considered

The Commission considered certain
alternatives to extending Rule 15b12—
1T. One alternative would be to let Rule
15b12-1T expire on its original
expiration date, and so preclude broker-
dealers from engaging in certain types of
retail forex business other than,
potentially, conversion trades, at least
until such time as the Commission were
to adopt final rules in this area. The
benefit of this alternative would be that
the abuses Congress sought to address
through Dodd-Frank Act Section 724
would be addressed through this
complete prohibition. The cost of this
alternative would be that an outright
prohibition on retail forex activity
would interfere with certain business
activities engaged in by broker-dealers
that are potentially beneficial for their
customers, in particular the potential
benefit to customers relating to
conversion trades. We note in this
alternative approach, retail customers of

44 See Philadelphia Financial Letter. See also
Better Markets Letter.

broker-dealers would be required to
open an account with a futures
commission merchant or other financial
service provider merely to engage in
currency transactions intended to
mitigate risks in connection with
brokerage transactions in foreign
securities. While this shifting to services
to another intermediary would impose
additional costs, retail customers may,
however, benefit from the protection of
rules to which those intermediaries are
subject.45

The Commission has not adopted this
alternative at this time for the reasons
discussed above, and in particular
because of concerns that we not disrupt
potentially beneficial market practices,
such as conversion trades that may
serve to minimize a retail customer’s
exposure to the risk of changes in
foreign currency rates in connection
with the customer’s purchase or sale of
a security. In addition, we have not
adopted this alternative because the
CFTC'’s interpretation regarding
conversion trades is not yet settled.

The Commission also considered
adopting Rule 15b12—1T as a final,
permanent rule. While the direct costs
and benefits of this alternative would be
minimal (as it would simply continue
the existing regulatory requirements for
broker-dealers engaging in retail forex
transactions), it nevertheless could have
broader impacts on the markets given
that other regulators have now adopted
or proposed final rules with various
specific requirements relating to retail
forex that impose different requirements
on market intermediaries than those the
Commission imposes on broker-dealers
under Rule 15b12—-1T.46 The lack of
comparable rules across the various
intermediaries engaging in a retail forex
business could lead to regulatory
arbitrage or regulatory gaps. The
Commission is considering alternatives,
including proposing rules pertaining to
retail forex that are more tailored than
Rule 15b12-1T and that would be more
closely aligned with those of the other
regulators but has deferred a
determination pending the resolution by
the CFTC of the pending request in the
ABA/GFMA Letter concerning the
treatment of conversion trades.

C. Benefits

Rule 15b12-1T was designed to
preserve retail customers’ access to the
forex markets through broker-dealers
and so promote efficiency by, for
example, permitting retail customers to
continue to enter into forex transactions
in connection with trades in foreign

45 See supra note 6.
46 Id.
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securities, as part of their brokerage
activities until such time as the
Commission allows Rule 15b12—-1T to
expire or adopts final, permanent rules
in this area. Without the Commission
acting to extend Rule 15b12—1T, broker-
dealers would be required to exit certain
types of retail forex business, which
could require retail customers to engage
in forex transactions through a futures
commission merchant or other service
provider. This could be economically
inefficient. In particular, to the extent
that access to the foreign exchange
markets through broker-dealers provides
hedging and conversion opportunities
for foreign investments, economic
benefits may accrue to retail
customers.4” To the extent that the
CFTC takes the view that some or all
conversion trades remain subject to the
retail forex prohibition, and as noted in
the Interim Release, the benefits of these
trades may not be as easily or efficiently
replicated outside of the broker-
dealer.48 Furthermore, by continuing to
preserve a channel for broker-dealers’
retail customers to access forex
transactions through broker-dealers, the
extension of the interim final temporary
rule will continue to prevent any loss of
competition in the retail forex market
that could result if broker-dealers were
required to exit the business. Moreover,
extending the term of the rule will
likely, for the period of the extended
term, maintain the status quo for broker-
dealers with respect to other regulated
intermediaries offering retail forex
services, whose regulators have adopted
(or have proposed to adopt) rules
targeted to retail forex with which those
intermediaries must comply.4®
Extending the term of the rule would
not necessarily promote competition
between broker-dealers and the other
regulated intermediaries, as broker-
dealers would continue to offer retail
forex services under Rule 15b12—-1T
which, in general, imposes requirements
that arguably could be viewed as less
burdensome than those that have
become (or are proposed to become)
applicable to other regulated
intermediaries. Competition among
broker-dealers would most likely not be
affected by extending the term of the
rule.

Because the regulatory requirements
for broker-dealers operating in the retail
forex market will remain unchanged,
extending the expiration date of Rule
15b12—1T will impose no new burden
on competition. Similarly, since the rule
preserves an existing regulatory

47 See Interim Release at 41684.
48 See id.
49 See supra note 6.

structure, the Commission does not
expect that extending the term of the
rule would result in any potential
impairment of the capital formation
process.

D. Costs

Because Rule 15b12—1T preserves the
regulatory regime that had been in place
prior to the effective date of Section
742(c) of the Dodd-Frank Act, the
extension of the rule imposes no new
regulatory burdens beyond those that
already existed for broker-dealers
engaged in a retail forex business. The
Commission recognizes that broker-
dealers will face regulatory costs and
requirements associated with operating
in the retail forex market, but these costs
and requirements are those they already
shouldered from engaging in the
business.5¢ As discussed above and in
the Interim Release, the Commission is
aware of potentially abusive practices
that may be occurring in the retail forex
market. To the extent that such practices
continue, customers may bear the costs
associated with these abuses. We are
monitoring potential fraud involved in
forex within our jurisdiction,52 and our
staff has also alerted investors to the
risks of retail forex trading.53 The
Commission believes, on balance, that
the cost of market disruption that may
occur if the Commission does not
extend Rule 15b12-1T, particularly with
respect to conversion transactions that
may not be easily replicated outside of
the broker-dealer,54 justifies the cost of
maintaining the current regulatory
regime while the Commission considers
proposing rules in light of additional
developments, including the recent
request for the CFTC’s interpretation
regarding conversion trades.5°

50 As described in the Interim Release, these costs
include costs related to disclosure, recordkeeping
and documentation, capital and margin, reporting,
and business conduct. A broker-dealer that
currently engages in forex transactions with retail
customers, for example, incurs costs associated
with establishing, maintaining, and implementing
policies and procedures to comply with regulatory
requirements; preparing disclosure documents;
establishing and maintaining forex-related business
records; and preparing filings with the Commission,
which may include legal and accounting fees.
Interim Release at 41684.

52 For instance, we recently brought an
enforcement action against the CEO of a purported
foreign currency trading firm, alleging fraud by that
person. See SEC v. Jeffery A. Lowrance, et al., Case
No. CV-11-3451, press release, complaint and
litigation release, available at http://www.sec.gov/
news/press/2011/2011-147.htm.

53 See Investor Bulletin: Foreign Currency
Exchange (Forex) Trading for Individual Investors
(July 2011), available at http://www.sec.gov/
investor/alerts/forextrading.pdf.

54 See Interim Release at 41684.

55 Id.

E. Conclusion

Because the extension of Rule 15b12—
1T will not affect the regulatory
requirements for broker-dealers
operating in the retail forex market, this
extension will impose no new burden
on competition. Similarly, because the
rule’s extension does not alter the
existing regulatory structure, the
Commission does not expect any
potential impairment of the capital
formation process. To the extent that
potentially abusive practices continue
in the retail forex market, the market
will continue to bear the costs
associated with any such abuses and the
resultant inefficient provision of
services across the market. Because
extending Rule 15b12—1T does not alter
the existing regulatory structure or
regime, the Commission does not expect
any potential impairment of the capital
formation process, especially as the
rule’s extension allows retail customers
to continue to have access through
broker-dealers to hedging transactions,
conversion trades, and other forex
transactions, without the need to shift
business and open new accounts at
other market intermediaries.

IV. Paperwork Reduction Act

Rule 15b12—1T does not impose any
new “collection of information”
requirements within the meaning of the
Paperwork Reduction Act of 1995
(“PRA”’),58 or create any new filing,
reporting, recordkeeping, or disclosure
reporting requirements for broker-
dealers that are or plan to be engaged in
a retail forex business. In the Interim
Release, the Commission requested
comment on its conclusion that there
are no collections of information.5” The
Commission received no comments
relating to the PRA analysis.
Accordingly, the Commission maintains
its PRA analysis set forth in the Interim
Release for purposes of this extension.

V. Other Matters

A. Administrative Procedure Act

The Administrative Procedure Act
generally requires an agency to publish
notice of a proposed rulemaking in the
Federal Register.58 This requirement
does not apply, however, if the agency
“for good cause finds * * * that notice
and public procedure are impracticable,
unnecessary, or contrary to the public
interest.” 9 The Administrative
Procedure Act also generally requires
that an agency publish an adopted rule

5644 U.S.C. 3501 et seq.

57 See Interim Release at 41683—84.
58 See 5 U.S.C. 553(b).

59 Id,
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in the Federal Register 30 days before
it becomes effective.6? This
requirement, however, does not apply if
the agency finds good cause for making
the rule effective sooner.6? The
Commission finds that there is good
cause to extend the expiration date of
Rule 15b12—1T to July 16, 2013, without
notice and comment and not to delay
the effective date of the extension. The
Commission further finds that notice
and solicitation of comment on the
extension is impracticable, unnecessary,
or contrary to the public interest.62

As discussed above, on April 18,
2012, a group of commenters asked the
CFTC, as well as other Federal
regulatory agencies (including the
Commission), to find that forex
transactions that are solely incidental to,
and are initiated for the sole purpose of,
permitting a client to complete a
transaction in a foreign security, so-
called “conversion trades,” would not
be subject to the retail forex prohibition
under section 2 of the CEA.63 We
anticipate that the CFTC will address
this request in the context of the
Products Definition Release. An
interpretation by the CFTC that
conversion trades are not subject to the
statutory prohibition could affect the
need for, or the extent and reach of, any
Commission rulemaking for retail forex
transactions generally. Commenters
have stated that conversion trades
comprise the vast majority of retail forex
transactions engaged in by broker-
dealers,54 and permitting conversion
trades by broker-dealers was one of the
reasons we adopted Rule 15b12—1T.65
As we previously have noted, there are
other types of forex transactions broker-
dealers engage in which may be
potentially beneficial for retail
customers, such as using forex to hedge
portfolio currency risk or to provide
portfolio diversification.5¢ The potential
CFTC interpretation means that further
rulemaking could well confront a very
different set of transactions than
contemplated in April 2012, one
focused not on conversion trades, but
rather on these other types of forex
transactions. It also means that further
rulemaking would need to consider
whether there are classes of conversion
trades not excluded under any final
interpretation that may be adopted by
the CFTC that must be addressed

60 See 5 U.S.C. 553(d).

61]d.

62 See 5 U.S.C. 553(b) and (d).

63 See ABA/GFMA Letter.

64 See Morgan Lewis Letter.

65 See Interim Release at 41684.

66 See id. See also SIFMA/ISDA Letter (Annex A,
Part I).

separately. Accordingly, if the CEA is
interpreted so that certain conversion
trades would not be prohibited, we
would want to consider what, if
anything, we believe is appropriate with
respect to proposing and adopting a
permanent rule in this area in light of
the diverse classes of transactions—
beyond the conversion trades that have
been the focus of comments to date—
that any such rule may need to consider.
Accordingly, in view of these very
recent developments, the Commission
has determined that it would be
impracticable to publish notice of the
proposed extension.

In making this finding of good
cause,5” the Commission has decided to
maintain the current regulatory regime
in order to avoid disruption for
investors engaging in retail forex
transactions through broker-delaers,
until such time as the Commission
makes any final decision with regard to
permanent rulemaking in this area, in
light of any potential interpretation by
the CFTC. In particular, the Commission
considered that not extending the
expiration date, or allowing the
extension to be delayed, would cause
disruption to the markets and
potentially harm investors, as retail
forex transactions, including conversion
trades, would, as of July 16, 2012, the
original expiration date of Rule 15b12—
1T, be prohibited. For the same reasons,
the Commission finds good cause not to
delay the effective date of this extension
for 30 days.

In the event that the Commission
determines to propose a permanent rule
to replace Rule 15b12-1T, the
Commission will provide notice and
solicit comment on that proposal.

B. Regulatory Flexibility Act
Certification

In the Interim Release, the
Commission certified that pursuant to 5
U.S.C. 605(b), Rule 15b12—1T would not
have a significant economic impact on
a substantial number of small entities.
As explained in the Interim Release,
although Rule 15b12—-1T applies to
broker-dealers that may engage in retail
forex transactions, which may include
small businesses, any costs or regulatory
burdens incurred as a result of the rule
are the same as those incurred by small
broker-dealers prior to the effective date

67 This finding also satisfies the requirements of
5 U.S.C. 808(2), allowing the rules to become
effective notwithstanding the requirement of 5
U.S.C. 801 (if a federal agency finds that notice and
public comment are “impractical, unnecessary or
contrary to the public interest,” a rule “shall take
effect at such time as the federal agency
promulgating the rule determines”).

of Section 742 of the Dodd-Frank Act.68
We also noted that the rule would
impose no new regulatory obligations,
costs, or burdens on such broker-
dealers. Thus, there would not be a
significant economic impact on a
substantial number of small entities. In
the Interim Release, we requested
comment on our conclusion that Rule
15b12—1T should not have a significant
economic impact on a substantial
number of small entities. The
Commission received no comments
addressing this issue. In light of this, as
well as the fact that we are making no
change to Rule 15b12—1T apart from
extending its expiration date, we hereby
certify pursuant to 5 U.S.C. 605(b) that
extending Rule 15b12—1T will not have
a significant economic impact on a
substantial number of small entities.

VI. Statutory Authority and Text of
Rule and Amendment

Pursuant to section 2(c)(2) of the
Commodity Exchange Act, as well as the
Exchange Act as amended, the
Commission is amending Exchange Act
Rule 15b12-1T.

List of Subjects in 17 CFR Part 240

Brokers, Consumer protection,
Currency, Reporting and recordkeeping
requirements.

In accordance with the foregoing, the
Securities and Exchange Commission is
amending Title 17, chapter II, of the
Code of Federal Regulations as follows:

Text of the Rule and Amendment

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

m 1. The general authority citation for
Part 240 continues to read as follows:

Authority: 15 U.S.C. 77c, 77d, 77g, 77j,
77s,772-2,77z-3, 77eee, 77ggg, 77nnn,
77sss, 77ttt, 78¢, 78d, 78e, 78f, 78g, 781, 78j,
78j—1, 78k, 78k—1, 781, 78m, 78n, 78n—1, 780,
780—4, 78p, 78q, 78s, 78u—5, 78w, 78x, 78ll,
78mm, 80a—20, 80a—23, 80a—29, 80a—37, 80b—
3, 80b—4, 80b—11, and 7201 et. seq.; 18 U.S.C.
1350; 12 U.S.C. 5221(e)(3); and 7 U.S.C.
2(c)(2)(E), unless otherwise noted.

* * * * *

§240.15b12-1T [Amended]

m 2. Revise paragraph (d) of
§240.15b12-1T to read as follows:

§240.15b12-1T Brokers or dealers
engaged in a retail forex business.
* * *
(d) This section will expire and no
longer be effective on July 16, 2013.

Dated: July 11, 2012.

* *

68 See id. at 41684—85.
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By the Commission.
Elizabeth M. Murphy,
Secretary.
[FR Doc. 2012-17261 Filed 7-13-12; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2550

RIN 1210-AB54

Amendment Relating to Reasonable
Contract or Arrangement Under
Section 408(b)(2)—Fee Disclosure/Web
Page

AGENCY: Employee Benefits Security
Administration, Labor.

ACTION: Direct final rule.

SUMMARY: This document revises the
mailing address and web-based
submission procedures for filing certain
notices under the Department of Labor
(Department) Employee Benefits
Security Administration’s fiduciary-
level fee disclosure regulation under
section 408(b)(2) of the Employee
Retirement Income Security Act of 1974
(ERISA). Responsible plan fiduciaries of
employee pension benefit plans must
file these notices with the Department to
obtain relief from ERISA’s prohibited
transaction provisions that otherwise
may apply when a covered service
provider to the plan fails to disclose
information in accordance with the
regulation’s requirements.

DATES: This amendment to the 408(b)(2)
regulation is effective September 14,
2012, without further action or notice,
unless significant adverse comment is
received by August 15, 2012. If
significant adverse comment is received,
the Department will publish a timely
withdrawal of this amendment in the
Federal Register.

ADDRESSES: Written comments may be
submitted to the addresses specified
below. All comments will be made
available to the public. Warning: Do not
include any personally identifiable
information (such as name, address, or
other contact information) or
confidential business information that
you do not want publicly disclosed. All
comments may be posted on the Internet
and can be retrieved by most Internet
search engines. Comments may be
submitted anonymously.

Comments, identified by RIN 1210—
AB54, may be submitted by one of the
following methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: e-ORI@dol.gov.

e Mail or Hand Delivery: Office of
Regulations and Interpretations,
Employee Benefits Security
Administration, Room N-5655, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210,
Attention: RIN 1210-AB54; Class
Exemption Notice—Web Submission.

Comments received by the
Department of Labor may be posted
without change to http://www.
regulations.gov and http://www.dol.gov/
ebsa, and will be made available for
public inspection at the Public
Disclosure Room, N-1513, Employee
Benefits Security Administration, 200
Constitution Avenue NW., Washington,
DC 20210.

FOR FURTHER INFORMATION CONTACT:
Allison Wielobob, Office of Regulations
and Interpretations, Employee Benefits
Security Administration, (202) 693—
8500. This is not a toll-free number.

SUPPLEMENTARY INFORMATION:
A. Background

On February 3, 2012, the Department
published a final regulation under
ERISA section 408(b)(2) (the “408(b)(2)
regulation”), requiring that certain
service providers to pension plans
disclose information about the service
providers’ compensation and potential
conflicts of interest.® These disclosure
requirements were established to
provide guidance for compliance with a
statutory exemption from ERISA’s
prohibited transaction provisions. If the
disclosure requirements of the 408(b)(2)
regulation are not satisfied, a prohibited
provision of services under ERISA
section 406(a)(1)(C) will occur, with
consequences for both the responsible
plan fiduciary and the covered service
provider. However, paragraph (c)(1)(ix)
of the final regulation exempts a
responsible plan fiduciary from the
prohibited transaction restrictions, if the
fiduciary takes certain specified steps
upon discovery of a disclosure failure.
Among other steps, the responsible plan
fiduciary must make a written request to
the covered service provider for the
undisclosed information. If the covered
service provider does not comply with
this request within 90 days, the
responsible plan fiduciary must so
notify the Department.

The final 408(b)(2) regulation, in
paragraph (c)(1)(ix)(F), provides two
alternative methods for submitting such
notices to the Department. Responsible

177 FR 5632 (Feb. 3, 2012).

plan fiduciaries may send notices to the
following address: U.S. Department of
Labor, Employee Benefits Security
Administration, Office of Enforcement,
200 Constitution Ave. NW., Suite 600,
Washington, DC 20210. Alternatively,
notices may be sent electronically to
OE-DelinquentSPnotice@dol.gov. The
direct final rule published today, and
described below, amends these
submission procedures to reflect a new
mailing address and to provide for
electronic submission through the
Department’s Web site.

B. Overview of Amendment to 408(b)(2)
Regulation

The direct final rule being published
today as part of this notice amends 29
CFR 2550.408b—-2(c)(1)(ix)(F) to revise
the mailing address and enhance the
web-based submission procedure for
responsible plan fiduciaries to file
required notices under the regulation’s
fiduciary class exemption provision.
Fiduciaries may continue to send paper
notices to the Department; however, a
dedicated post office box has been
established to replace the original
mailing address. The new mailing
address is: U.S. Department of Labor,
Employee Benefits Security
Administration, Office of Enforcement,
P.O. Box 75296, Washington, DC 20013.
Further, effective September 14, 2012,
the Department is eliminating the
previously available email address (OE-
DelinquentSPnotice@dol.gov). Instead,
pursuant to instructions that will be
separately provided by the Department,
responsible plan fiduciaries who wish
to submit notices electronically will be
able to do so through a dedicated link
on the Department’s Web site, at www.
dol.gov/ebsa/regs/
feedisclosurefailurenotice.html. This
Web page will include clear instructions
for how to submit the required
notification and will provide immediate
confirmation to responsible plan
fiduciaries that the notice has been
received by the Department.

The Department believes that the new
web submission procedure will benefit
both responsible plan fiduciaries and
the Department and, therefore, does not
anticipate any significant adverse
comment on this amendment. The
submission process will be easier for
responsible plan fiduciaries, because the
Web page will include clear instructions
and will assist responsible plan
fiduciaries by ensuring that they include
all of the information required by the
regulation’s notice provision. Plan
fiduciaries, especially for small plans,
will be more easily able to take
advantage of the relief provided by the
408(b)(2) regulation’s class exemption
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provision. Further, unlike submissions
by email or paper mail, the web-based
submission procedure will include
immediate, electronic confirmation for
responsible plan fiduciaries that their
notice has been received. The online
submission procedure also will benefit
the Department by enabling its staff to
more efficiently receive, process, and
review class exemption notices under
the 408(b)(2) regulation, which in turn
will benefit responsible plan fiduciaries
who wish to avail themselves of relief
provided by the regulation’s class
exemption. The Department expects that
responsible plan fiduciary errors will be
fewer, due to the web-based procedures
that will include clear instructions and
better ensure that complete information
is submitted, and that transcription and
other errors by the Department will be
fewer, due to the automated procedures
that will occur when submissions are
received electronically.

C. Good Cause Finding That Proposed
Rulemaking Unnecessary

Rulemaking under section 553 of the
Administrative Procedure Act (5 U.S.C.
551 et seq.) (APA) ordinarily involves
publication of a notice of proposed
rulemaking in the Federal Register and
the public is given an opportunity to
comment on the proposed rule.
However, an agency may issue a rule
without prior notice and comment
procedures if it determines for good
cause that public notice and comment
procedures are impracticable,
unnecessary, or contrary to the public
interest for such rule, and incorporates
a statement of the finding with the
underlying reasons in the final rule
issued. For the reasons mentioned in
section B of this preamble, the
Department finds that publishing a
proposed rule and seeking public
comment is unnecessary.

Notwithstanding the foregoing, in the
“Proposed Rules” section of today’s
Federal Register, the Department is
publishing a separate document that
will serve as a notice of proposal to
amend part 2550 as described in this
direct final rule. If the Department
receives significant adverse comment
during the comment period, it will
publish, in a timely manner, a
document in the Federal Register
withdrawing this direct final rule. The
Department will then address public
comments in a subsequent final rule
based on the proposed rule. The
Department will not institute a second
comment period on this rule. Any
parties interested in commenting must
do so during this comment period.

D. Regulatory Impact Analysis

1. Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

Section 3(f) of Executive Order 12866
defines a “significant regulatory action”
as an action that is likely to result in a
rule (1) Having an annual effect on the
economy of $100 million or more, or
adversely and materially affecting a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local or
tribal governments or communities (also
referred to as “‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. Pursuant to the terms of the
Executive Order, OMB has been
determined that this action is not
“significant” within the meaning of
section 3(f)(4) of the Executive Order
and therefore is not subject to review by
OMB.

2. Regulatory Flexibility Analysis

The Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) (RFA) imposes
certain requirements with respect to
Federal rules that are subject to the
notice and comment requirements of
section 553(b) of the APA (5 U.S.C. 551
et seq.) and that are likely to have a
significant economic impact on a
substantial number of small entities.
Under Section 553(b) of the APA, a
general notice of proposed rulemaking
is not required when an agency, for
good cause, finds that notice and public
comment thereon are impracticable,
unnecessary, or contrary to the public
interest. This direct final regulation is
exempt from the APA’s notice and
comment requirements because the
Department made a good cause finding
earlier in this preamble that a general
notice of proposed rulemaking is not

necessary. Therefore, the RFA does not
apply and the Department is not
required to either certify that this
regulation would not have a significant
economic impact on a substantial
number of small entities or conduct a
regulatory flexibility analysis.
Nevertheless, the Department
carefully considered the likely impact of
the rule on small entities. The direct
final rule will enhance the web-based
submission procedure for responsible
plan fiduciaries, especially for small
plans, to file required notices under the
regulation’s fiduciary class exemption
provision. The Web page will include
clear instructions and ensure that
responsible plan fiduciaries include all
of the required information and provide
an immediate electronic confirmation
that their notice has been received. No
additional burden is imposed on such
fiduciaries, because, as discussed earlier
in this preamble, the direct final rule
allows them to continue to send notices
to a dedicated post office box that the
Department has established to replace
the original mailing address provided in
the final rule. Based on the foregoing,
the Department hereby certifies that the
proposed rule is not likely to have a
significant economic impact on a
substantial number of small entities.

3. Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(PRA) (44 U.S.C. 3506(c)(2)), the
Department submitted an information
collection request (ICR) to OMB in
accordance with 44 U.S.C. 3507(d) for
the final regulation that was published
on February 3, 2012. OMB approved the
ICR on March 29, 2012, under control
number 1210-0133, which is currently
schedule to expire on March 31, 2015.
A copy of the ICR may be obtained by
contacting the PRA addressee shown
below.

PRA Addressee: G. Christopher
Cosby, Office of Policy and Research,
U.S. Department of Labor, Employee
Benefits Security Administration, 200
Constitution Avenue NW., Room N
5647, Washington, DC 20210.
Telephone (202) 219-8410; Fax: (202)
219-4745. These are not toll free
numbers.

OMB has determined that the direct
final rule does not implement any
substantive or material change to the
information collection; therefore, no
change is made to the ICR and no
further review is requested of OMB at
this time.

4. Congressional Review Act

This direct final rule is subject to the
Congressional Review Act provisions of
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the Small Business Regulatory
Enforcement Fairness Act of 1996
(5 U.S.C. 801 et seq.) and has been
transmitted to Congress and the
Comptroller General for review.

5. Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), as well as Executive Order
12875, the direct final rule does not
include any Federal mandate that may
result in expenditures by State, local, or
tribal governments in the aggregate of
more than $100 million, adjusted for
inflation, or increase expenditures by
the private sector of more than $100
million, adjusted for inflation.

6. Federalism Statement

Executive Order 13132 (August 4,
1999) outlines fundamental principles
of federalism, and requires the
adherence to specific criteria by Federal
agencies in the process of their
formulation and implementation of
policies that have substantial direct
effects on the States, the relationship
between the national government and
States, or on the distribution of power
and responsibilities among the various
levels of government. The direct final
rule does not have federalism
implications because it has no
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Section 514 of
ERISA provides, with certain exceptions
specifically enumerated, that the
provisions of Titles I and IV of ERISA
supersede any and all laws of the States
as they relate to any employee benefit
plan covered under ERISA. The
requirements implemented in the direct
final rule do not alter the fundamental
reporting and disclosure requirements
of the statute with respect to employee
benefit plans, and, as such, have no
implications for the States or the
relationship or distribution of power
between the national government and
the States.

List of Subjects in 29 CFR Part 2550

Employee benefit plans, Exemptions,
Fiduciaries, Investments, Pensions,
Prohibited transactions, Reporting and
recordkeeping requirements, and
Securities.

For the reasons set forth in the
preamble, the Department amends
chapter XXV, subchapter F, part 2550 of
title 29 of the Code of Federal
Regulations as follows:

SUBCHAPTER F—FIDUCIARY
RESPONSIBILITY UNDER THE
EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974

PART 2550—RULES AND
REGULATIONS FOR FIDUCIARY
RESPONSIBILITY

m 1. The authority citation for part 2550
continues to read as follows:

Authority: 29 U.S.C. 1135 and Secretary of
Labor’s Order No. 6-2009, 74 FR §21524
(May 7, 2009). Sec. 2550.401c—1 also issued
under 29 U.S.C. 1101. Sec. 2550.404a—1 also
issued under sec. 657, Pub. L. 107-16, 115
Stat. 38. Sections 2550.404c—1 and
2550.404c—5 also issued under 29 U.S.C.
1104. Sec. 2550.408b—1 also issued under 29
U.S.C. 1108(b)(1) and sec. 102,
Reorganization Plan No. 4 of 1978, 5 U.S.C.
App. 1. Sec. 2550.408b-19 also issued under
sec. 611, Pub. L. 109-280, 120 Stat. 780, 972,
and sec. 102, Reorganization Plan No. 4 of
1978, 5 U.S.C. App. 1. Sec. 2550.412-1 also
issued under 29 U.S.C. 1112.

m 2. Section 2550.408b-2 is amended by
revising paragraph (c)(1)(ix)(F) to read
as follows:

§2550.408b—2 General statutory
exemption for services or office space.

* * * * *

F) The notice required by paragraph
(c)(1)(ix)(C) of this section shall be
furnished to the U.S. Department of
Labor electronically in accordance with
instructions published by the
Department; or may be sent to the
following address: U.S. Department of
Labor, Employee Benefits Security
Administration, Office of Enforcement,
P.O. Box 75296, Washington, DC 20013;
and

* * * * *

Signed at Washington, DC, this 2nd day of
July 2012.

Phyllis C. Borzi,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. 2012-17013 Filed 7-13-12; 8:45 am]
BILLING CODE 4510-29-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 914

[SATS No. IN-160-FOR; Docket ID: OSM-
2011-0008]

Indiana Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule; approval of
amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSM), are approving amendments to
the Indiana regulatory program (Indiana
program) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA or the Act). Indiana proposed
to revise its rules concerning ownership
and control provisions, periods of
liability, performance bond release,
revegetation standards, underground
mining explosives, and cessation orders,
to be no less effective than the
corresponding Federal regulations, to
clarify ambiguities, and to improve
operational efficiency.

DATES: Effective Date: July 16, 2012.
FOR FURTHER INFORMATION CONTACT:
Andrew R. Gilmore, Chief, Alton Field
Division. Telephone: (317) 226-6700.
SUPPLEMENTARY INFORMATION:

1. Background on the Indiana Program

II. Submission of the Amendment

III. OSM’s Findings

IV. Summary and Disposition of Comments
V. OSM’s Decision

VL. Procedural Determinations

I. Background on the Indiana Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, ‘‘a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to this Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
(Secretary) conditionally approved the
Indiana program effective July 29, 1982.
You can find background information
on the Indiana program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Indiana program in the
July 26, 1982, Federal Register (47 FR
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32071). You can also find later actions
concerning the Indiana program and
program amendments at 30 CFR 914.10,
914.15, 914.16, and 914.17.

II. Submission of the Amendment

By letter dated May 25, 2011
(Administrative Record No. IND-1756),
Indiana sent us an amendment to its
Program under SMCRA (30 U.S.C. 1201
et seq.). Indiana sent the amendment in
response to a September 30, 2009, letter
(Administrative Record No. IN-1755)
we sent to Indiana in accordance with
30 CFR 732.17(c) concerning multiple
changes to ownership and control
requirements. Indiana also made
changes to other sections of its
regulations at its own initiative. Indiana
proposed revisions to its Indiana
Surface Mining Regulations found in
Article 25, Coal Mining and
Reclamation Operations. The specific
sections of Article 25 in Indiana’s
amendment are discussed in Part III
OSM'’s Findings. Indiana intends to
revise its program to be no less effective
than the Federal regulations and to
improve operational efficiency.

We announced receipt of the
proposed amendment in the July 11,
2011, Federal Register (76 FR 40649). In
the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the adequacy of the
amendment. We did not hold a public
hearing or meeting because no one
requested one. The public comment
period ended on August 10, 2011. We
did not receive any public comments.

During our review of the amendment,
we identified concerns in section 312
TAC 25-5-7(f) Period of liability. On
August 29, 2011, we notified Indiana by
phone (Administrative Record No. IND—
1759) of an incorrect reference in
subsection 25-5-7(f). On September 6,
2011, we held a conference call to
address the discrepancy in this section
(Administrative Record No. IND-1760).
Indiana officials confirmed that this was
an incorrect reference and that they
would correct the discrepancy through
an errata process. By letter dated
September 8, 2011 (Administrative
Record No. IND-1761), we received
notice from Indiana stating that the
errata process was completed and the
citation had been corrected. We did not
reopen the comment period following
the errata process because the change
Indiana made was a minor reference
correction and was not substantive in
nature.

Also during our review of the
amendment, we identified concerns in
section 312 IAC 25-5-16 Performance
bond release; requirements. More

specifically, we had concerns with a
portion of subsection (j)(2) relating to
the phrase ““an electronic or
stenographic record shall be made
unless waived by all parties.” We
notified Indiana of our concern by letter
dated December 21, 2011
(Administrative Record No. IND-1762).
Indiana responded by letter on January
5, 2012 (Administrative Record No.
IND-1763), stating that they would not
submit revisions to this subsection at
this time and that we should proceed
with processing the amendment.
Therefore, we are proceeding with the
final rule Federal Register document.

III. OSM’s Findings

The following are the findings we
made concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. We are
approving the amendment with one
exception as described below. Any
revisions that we do not specifically
discuss below concerning
nonsubstantive wording or editorial
changes can be found in the full text of
the program amendment available at
www.regulations.gov.

A. Definitions: 312 IAC 25-1-10.5
Applicant/Violator System; 312 IAC 25—
1-32.5 Control or Controller; 312 IAC
25-1-51.5 Federal Office of Surface
Mining Applicant/Violator System
Office; 312 IAC 25-1-75.1 Knowing or
Knowingly; and 312 IAC 25-1-48 Excess
Spoil

Indiana proposed new definitions at
sections 312 IAC 25-1-10.5, 312 IAC
25—-1-32.5, 312 IAC 25-1-51.5, and 312
IAC 25-1-75.1; and revised its
definition at section 312 IAC 25—-1—48.
We find that the new definitions at 25—
1-10.5, 25-1-32.5, and 25-1-75.1, along
with the revised definition at 25—-1-48,
are substantively the same as
counterpart Federal regulations at 30
CFR 701.5. Additionally, we find that
there is no Federal counterpart to the
new definition proposed in section 25—
1-51.5 for the Federal Office of Surface
Mining Applicant/Violator System
Office. This new definition accurately
represents the organizational structure
of OSM’s Applicant/Violator System
Office and makes Indiana’s regulations
no less effective than the Federal
regulations. Therefore, we approve these
changes.

B. 312 IAC 25-4-18 Surface Mining
Permit Applications, Compliance
Information; and 312 IAC 25-4-59
Underground Mining Permit
Applications, Compliance Information

Indiana proposed to amend these
sections to require a review of

compliance history reports from the
applicant/violator system for both
surface and underground mining no
more than (5) five days prior to permit
issuance. The changes to both sections
also specify that the Director will rely
upon the violation information supplied
by the applicant, a report from the
applicant/violator system, and any other
available information to review
compliance history. Indiana’s revisions
are counterpart to the Federal
regulations at 30 CFR 773.11, 773.12(c),
and 778.14. We find that these revisions
allow Indiana to meet the Federal
requirement that a permit review
includes a review of compliance history,
thereby making Indiana’s regulations no
less effective than the counterpart
Federal regulations. Therefore, we
approve these changes.

C. 312 IAC 25-4-23 Surface Mining
Permit Applications, Identification of
Other Safety and Environmental
Licenses and Permits; and 312 IAC 25—
4-64 Underground Mining Permit
Application; Legal and Financial
Information, Identification of Other
Licenses and Permits

Indiana is repealing sections 25—-4-23
and 25—4-64 to match the repeals made
to 30 CFR 778.19 and 782.19 on
September 28, 1983, Federal Register
(48 FR 44390). We find that since OSM
repealed these Federal regulations,
Indiana’s deletion of these sections are
not inconsistent with the requirements
of SMCRA or the Federal regulations
and Indiana’s regulations will remain no
less effective than the Federal
regulations. Therefore, we are approving
their removal.

D. 312 IAC 25-4-115.1 Post Permit
Issuance Information Requirements

Indiana proposed a new subsection
25-4-115.1 requiring the permittee to
notify and provide information to
Indiana within 60 days of any changes
regarding owners or controllers. We find
that Indiana’s new subsection 25—4—
115.1 is substantively the same as the
counterpart Federal regulations at 30
CFR 774.12(c). Therefore, we approve
these changes.

E. 312 IAC 25-4-122.1 Review of
Director’s Ownership or Control Listing
or Finding; 312 IAC 25-4-122.2 Burden
of Proof for Ownership or Control
Challenges; and 312 IAC 25-4-122.3
Written Agency Decision on Challenges
to Ownership or Control

Indiana proposed new subsections
25—-4-122.1, 25-4-122.2, and 25-4—
122.3 to add provisions for challenging
an ownership or control determination;
outline evidence necessary for the
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permittee to submit during ownership
or control challenges; and outline duties
of the department regarding written
decisions as a result of an ownership or
control challenge. Indiana’s new
subsection 25—4-122.1 provides
measures regarding the challenge of
ownership and control listing or
findings that are comparable to the
Federal regulations by providing the
same opportunities and procedures for
challenges. We find that these changes
make Indiana’s regulations no less
effective than the counterpart Federal
regulations at 30 CFR 773.25 and
773.26. We also find that Indiana’s new
subsections 25—4-122.2 and 25-4-122.3
are substantively the same as their
counterpart Federal regulations at 30
CFR 773.27 and 773.28. Therefore, we
approve Indiana’s changes to these three
subsections.

F. 312 IAC 25-4-127 Permit Reviews,
Revisions, Renewals, and Transfer, Sale,
or Assignment of Rights Granted Under
Permits, Permit Revisions

Indiana proposed to revise section
25-4-127 to clarify various
requirements for permit revisions
including adding definitions and
requirements for significant revisions,
nonsignificant revisions, and minor
field revisions. These changes allow
Indiana’s regulations to fully meet the
requirements of the counterpart Federal
regulations at 30 CFR 774.13 and 774.15
for permit renewals and revisions while
adding clarity. We find that these
changes make Indiana’s regulations no
less effective than the Federal
regulations; therefore, we approve them.

G. 312 IAC 25-5-7 Period of Liability

Indiana proposed new paragraph 312
TAC 25-5-7(f) to clarify the bond
liability period for alternative postmine
land uses beyond the control of the
permittee. We find that Indiana’s
paragraph 25-5-7(f), after correction
through the errata process described in
Part II Submission of the Amendment,
is substantively the same as the
counterpart Federal regulations at 30
CFR 800.13(d)(2). Therefore, we approve
this new paragraph.

H. 312 IAC 25-5-16 Performance Bond
Release; Requirements

1. Indiana previously submitted an
amendment regarding section 312 IAC
25-5-16 on December 11, 2006. In a
letter dated May 9, 2007 (Administrative
Record No. IND-1748), we notified
Indiana that paragraphs (d) through (j)
contained deficiencies, inappropriate
reference citations, and the removal
and/or absence of required program
provisions that made Indiana’s rules

less effective than the Federal
regulations. In the Federal Register (72
FR 59005) we announced that we did
not approve Indiana’s proposed
revisions at section 312 IAC 25-5-16
new paragraphs (d) through (j). This
non-approval was inadvertently not
codified in that Federal Register notice.
As such, we are including this historical
information and are codifying it in 30
CFR 914.17. Indiana has now submitted
new changes to this section.

2. In this current amendment, Indiana
proposed new language in paragraph (d)
adding additional provisions clarifying
that Indiana will notify interested
parties of its decisions regarding
performance bond releases within 60
days when no public hearing or
informal conference is held, or within
30 days after a public hearing or
informal conference is held. The
counterpart Federal regulation at 30
CFR 800.40(b)(2) does not include a
reference to informal conferences. The
Federal regulations at 30 CFR 800.40(h)
allow the regulatory authority to hold an
informal conference to resolve written
objections raised in § 800.40. Indiana’s
addition in 312 IAC 25-5-16(d)
provides recognition that the time
limitations apply regardless of whether
a formal hearing or informal conference
is held. We find that these additions
make Indiana’s regulations no less
effective than the Federal regulations.
Therefore, we approve the changes in
this paragraph.

3. Indiana proposed new language in
paragraph (i) that allows written
objections or requests for public
hearings to be resolved through an
informal conference at the discretion of
the Director and that informal
conferences must be conducted within
30 days after the close of the comment
period; allows for a waiver from the
requirement for verbatim records of an
informal conference if it is agreed upon
by all parties involved in the
conference; and requires that all parties
involved in an informal conference be
provided written findings of the
conference stating the reasons for the
findings. We find that Indiana’s
paragraph (i) contains all of the required
portions of the counterpart Federal
regulation at 30 CFR 800.40(h) and
further clarifies the informal conference
process. We also find that Indiana’s
changes make its regulations no less
effective than the Federal regulations.
Therefore, we approve the changes.

4. Indiana proposed to add a new
paragraph (j) that contains five
subparagraphs (j)(1)—(5). These require
Indiana to hold a public hearing if
written objections and requests for
public hearings are not resolved through

an informal conference or if an informal
conference is not held. These also
include provisions regarding public
notification, who will conduct the
hearing, what information may be
accepted, record collection, hearing
location, findings, timeframe to hold a
hearing, and conditions in which
hearings may be cancelled. We find that
paragraphs (j)(1), (3), (4), and (5) include
all the required provisions of the
counterpart Federal regulations at 30
CFR 800.40(f); further clarify the public
hearing process; and make Indiana’s
regulations no less effective than the
Federal regulations. Therefore, we
approve these portions of (j).

Indiana’s proposed subparagraph 312
IAC 25-5-16(j)(2) contains an
unapprovable provision that makes this
portion of Indiana’s rules less effective
than the Federal regulations. By letter
dated December 21, 2011
(Administrative Record No. IND-1762),
we contacted Indiana regarding the
phrase, “an electronic or stenographic
record shall be made unless waived by
all parties.” The addition of the phrase
“unless waived by all parties” would
make Indiana’s regulations less effective
than the counterpart Federal regulation
at 30 CFR 800.40(g), which does not
allow the waiver of any records in a
public hearing. We suggested that
Indiana remove this phrase to make this
portion of its regulations no less
effective than the Federal requirements.
By letter dated January 5, 2012
(Administrative Record No. IND-1763),
Indiana advised us that it would submit
revisions to address these concerns at a
later date and that we should proceed
with processing the amendment.
Therefore, we are approving
subparagraph (j)(2) with the exception
of the phrase “unless waived by all
parties” related to public hearing
records, which we are not approving.

5. Indiana proposed new paragraph
(k) clarifying the department’s authority
in public hearings regarding bond
releases and the requirement for a
verbatim record of the hearing. We find
that Indiana’s new paragraph (k) is
substantively the same as counterpart
Federal regulations at 30 CFR 800.40(g).
Therefore, we approve this paragraph.

6. Indiana proposed new paragraph (1)
stating that the Director’s decisions
regarding bond releases are subject to
administrative review under IC 4-21.5
and 312 IAC 3-1. We find that the new
paragraph highlights and clarifies
Indiana’s existing review procedures
and makes its regulations no less
effective than the Federal regulations.
Therefore, we are approving it.
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I. 312 IAC 25-6-59 Surface Mining,
Revegetation, Standards for Success for
Nonprime Farmland

Indiana revised language in section
25—-6-59 at paragraph (c)(4)(A) regarding
alternative stocking rates and species for
specific forest reclamation approaches.
We find that Indiana’s revised language
allows more flexibility in its regulations
regarding reforestation by allowing more
site specific variations in species and
stocking rates. We also find that these
changes allow Indiana’s regulations to
meet the standards of, and be no less
effective than, the counterpart Federal
regulations at 30 CFR 816.116(b)(3)
which require stocking and planting
rates to be based on local and regional
conditions. Therefore, we approve the
changes.

J. 312 IAC 25-6-93 Underground
Mining, Explosives, General
Requirements; 312 IAC 25-6-94
Underground Mining, Explosives,
Preblasting Survey; and 312 IAC 25-6-
95 Underground Mining, Explosives,
Publication of Blasting Schedule

Indiana added new language to 312
TAC 25-6-93 to clarify that this section’s
blasting regulations for slopes and shafts
are not applicable for detonations at
depths below 50 feet from the surface.
This is counterpart to the Federal
regulations at 30 CFR 817.61(a) that deal
with surface blasting activities incident
to underground coal mining. Indiana
has clarified that 50 feet is the
maximum depth below the surface in
which surface blasting regulations
would apply. Indiana also removed the
requirement to submit a blast design for
operations within 1,000 feet of a
pipeline. The counterpart Federal
regulation at 30 CFR 817.61(d)(1) does
not contain this requirement. Indiana
made some minor changes to 312 IAC
25—-6—94 clarifying preblasting survey
requirements and revised 312 IAC 25—
6—95 regarding publication and
distribution of blasting schedules. We
find that Indiana’s changes to these
sections meet all the requirements of the
counterpart Federal regulations at 30
CFR 817.61, 817.62, and 817.64 and
make Indiana’s regulations no less
effective than the Federal regulations.
Therefore, we approve these changes.

K. 312 IAC 25-7-5 State Enforcement;
Cessation Orders

1. Indiana added new language in
paragraph (k) clarifying that the
timeframe for updating ownership and
control listings following the issuance of
a cessation order does not apply if a stay
has been granted by an administrative
law judge or a court of competent

jurisdiction and it remains in effect. We
find that this language meets the
requirements of the counterpart Federal
regulation at 30 CFR 774.12(b) and
makes Indiana’s program no less
effective than the Federal regulations.
Therefore, we are approving the new
language.

2. Indiana added new paragraph (m)
requiring that any determinations made
regarding a cessation order be in writing
and contain a right of appeal. We find
that the new language meets the
requirements of 30 CFR 774.11(f) and
(h) regarding notification and appeal
rights for the entry of ownership and
control information into the AVS
system. Therefore, we find the addition
of this new paragraph makes Indiana’s
regulation no less effective than the
Federal regulations and we are
approving it.

IV. Summary and Disposition of
Comments

Public Comments

We asked for public comments on the
amendment, but did not receive any.

Federal Agency Comments

By letter dated June 14, 2011, under
30 CFR 732.17 (h)(11)(i) and section
503(b) of SMCRA, we requested
comments on the amendment from
various Federal agencies with an actual
or potential interest in the Indiana’s
program (Administrative Record No.
IN-1757). By letter dated July 13, 2011,
we received a comment from the U.S.
Fish and Wildlife Service
(Administrative Record No. IN-1758),
recommending that Indiana provide a
definition or discussion regarding how
the threshold of “adverse impact” is
determined.

The Federal regulations require no
such definition for “adverse impact.”
The Federal regulations at 30 CFR
774.13(b)(2) require Indiana to establish
guidelines related to the scale or extent
of revisions for which certain permit
application materials must be
submitted. The Federal regulations at 30
CFR 773.15(j) require that the applicant
demonstrate and the regulatory
authority find in writing that the
operation would not affect the
continued existence of endangered or
threatened species or result in
destruction or adverse modification of
their critical habitats, as determined
under the Endangered Species Act of
1973.

By letter dated August 4, 2011,
Indiana responded (Administrative
Record No. IN-1761) to the U.S. Fish
and Wildlife Service’s comments,
stating that Indiana has an embedded

Wildlife Biologist employed by the
Indiana Department of Natural
Resources, Fish and Wildlife Division,
whose sole duties include the review of
all surface and underground coal mine
submissions relating to fish and wildlife
and related environmental value
resources. Indiana also stated that the
intent of this part of the rule is to
disallow a request for a nonsignificant
permit revision if a change is proposed
to a mine permit that could adversely
affect these values in a way not
contemplated beneath the currently
approved permit. Indiana concluded by
stating that the methodology it will
employ regarding this topic will be the
same that has been used since the
inception of its corresponding statue,
Indiana Code 14—34-5-8-1, which was
passed in 1998 and approved by OSM
in 1999.

We find that although Indiana has not
defined the term “adverse impact” as
the Fish and Wildlife Service suggested
for the purposes of determining if a
permit revision is “nonsignificant,”
Indiana considers “adverse impact” as
something not previously contemplated
in the currently approved permit that
could have an adverse effect. Indiana’s
implementation of the rules and
regulations relating to fish and wildlife
will not be conducted any differently
than it has been since 1998. Indiana’s
intent of this section is consistent with
that of the Federal regulations.

Environmental Protection Agency (EPA)
Concurrence and Comments

Under 30 CFR 732.17(h)(11)(ii), we
are required to get a written concurrence
from EPA for those provisions of the
program amendment that relate to air or
water quality standards issued under
the authority of the Clean Water Act (33
U.S.C. 1251 et seq.) or the Clean Air Act
(42 U.S.C. 7401 et seq.). None of the
revisions that Indiana proposed to make
in this amendment pertain to air or
water quality standards. Therefore, we
did not ask EPA to concur on the
amendment. However, by letter dated
June 14, 2011, under 30 CFR
732.17(h)(11)(i), we requested
comments on the amendment from the
EPA (Administrative Record No. IN—
1757). The EPA did not respond to our
request.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Under 30 CFR 732.17(h)(4), we are
required to request comments from the
SHPO and ACHP on amendments that
may have an effect on historic
properties. By letter dated June 14,
2011, we requested comments on the
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amendment (Administrative Record No.
IN-1757); but neither responded to our
request.

V. OSM'’s Decision

Based on our discussions in the above
OSM’s Findings, we are approving
significant parts of Indiana’s
amendment sent to us on May 25, 2011.
We do not approve the phrase “unless
waived by all parties” contained in
Indiana’s proposed amendment to 312
TAC 25-5-16(j)(2). For those rules we
approve, Indiana must fully promulgate
them in identical form to the rules
submitted to, and reviewed by, OSM
and the public.

To implement this decision, we are
amending the Federal regulations at 30
CFR part 914, which codify decisions
concerning the Indiana program. We
find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that the State’s
program demonstrate that the State has
the capability of carrying out the
provisions of the Act and meeting its
purposes. Making this rule effective
immediately will expedite that process.
SMCRA requires consistency of State
and Federal standards.

VI. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10)
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations

and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “‘establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “‘consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
This determination is based on the fact
that the Indiana program does not
regulate coal exploration and surface
coal mining and reclamation operations
on Indian lands. Therefore, the Indiana
program has no effect on Federally-
recognized Indian tribes.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement

because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S. based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that the State submittal, which is the
subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on state, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the state submittal, which
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is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 914

Dated: May 2, 2012.
William L. Joseph,
Acting Regional Director, Mid-Continent
Region.

For the reasons set out in the
preamble, 30 CFR part 914 is amended
as set forth below:

PART 914—INDIANA

Authority: 30 U.S.C. 1201 et seq.

m 2. Section 914.15 is amended in the
table by adding a new entry in
chronological order by “Date of final
publication” to read as follows:

§914.15 Approval of Indiana regulatory
program amendments.

Intergovernmental relations, Surface * * * * *
mining, Underground mining. m 1. The authority citation for Part 914
continues to read as follows:
Original amendment Date of final o .
submission date publication Citation/description
May 25, 2011 ......... July 16, 2012 ......... Sections: 312 IAC 25-1-10.5, 25-1-32.5, 25-1-48, 25-1-51.5, 25-1-75.1, 25-4-18, 25-4-23, 25—

4-59, 25-4-64, 25-4-115.1, 25-4-122.1, 25-4-122.2, 25-4-122.3, 25-4-127, 25-5-7; 25-5-
16, 25-6-59, 25-6-93, 25-6-94, 25-6-95, and 25-7-5.

m 3. Section 914.16 is amended by
removing and reserving paragraph (ee),
to read as follows:

§914.16 Required program amendments.

* * * * *

(a)—(ee) [Reserved]
m 4. Section 914.17 is amended by
adding paragraphs (d) and (e) to read as
follows:

§914.17 State regulatory program and
proposed program amendment provisions
not approved.

* * * * *

(d) The amendment at 312 IAC 25-5—
16 new subsections (d) through (j)
submitted on December 6, 2006,
concerning requirements for
performance bond releases is not
approved effective October 18, 2007.

(e) The phrase “unless waived by all
parties” contained in paragraph 312 IAGC
25-5-16(j)(2) submitted on May 25,
2011, concerning performance bond
releases, is not approved effective July
16, 2012.

[FR Doc. 201217238 Filed 7-13-12; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2012-0627]

Drawbridge Operation Regulation;
Willamette River, Portland, OR
AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Hawthorne
Bridge across the Willamette River, mile
13.1, at Portland, OR. This deviation is
necessary to accommodate Portland’s
Big Float event. This deviation allows
the bridge to remain in the closed
position to allow safe movement of
event participants.

DATES: This deviation is effective from
12:30 p.m. on July 29, 2012 through
1:30 p.m. July 29, 2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2012—
0627 and are available online by going
to http://www.regulations.gov, inserting
USCG-2012-0627 in the “Keyword”
box and then clicking “Search”. They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email the Bridge Administrator, Coast
Guard Thirteenth District; telephone
206—220-7282 email
randall.d.overton@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Multnomah County has requested that
the Hawthorne lift bridge remain closed
to vessel traffic to facilitate safe,
uninterrupted roadway passage of
participants of the Big Float event. The
Hawthorne Bridge crosses the

Willamette River at mile 13.1 and
provides 49 feet of vertical clearance
above Columbia River Datum 0.0 while
in the closed position. Vessels which do
not require a bridge opening may
continue to transit beneath the bridge
during this closure period. Under
normal conditions this bridge operates
in accordance with 33 CFR 117.897
which allows for the bridge to remain
closed between 7 a.m. and 9 a.m. and
4 p.m. and 6 p.m. Monday through
Friday. This deviation period is from
12:30 p.m. on July 29, 2012 through
1:30 p.m. July 29, 2012. The deviation
allows the Hawthorne Bridge across the
Willamette River, mile 13.1, to remain
in the closed position and need not
open for maritime traffic from 12:30
p.m. through 1:30 p.m. July 29, 2012.
The bridge shall operate in accordance
to 33 CFR 117.897 at all other times.
Waterway usage on this stretch of the
Willamette River includes vessels
ranging from commercial tug and barge
to small pleasure craft. Mariners will be
notified and kept informed of the
bridge’s operational status via the Coast
Guard Notice to Mariners publication
and Broadcast Notice to Mariners as
appropriate. The draw span will be
required to open, if needed, for vessels
engaged in emergency response
operations during this closure period.
In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.
Dated: June 28, 2012.
Randall D. Overton,
Bridge Administrator.
[FR Doc. 2012-17222 Filed 7-13-12; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2012-0501]
RIN 1625-AA00

Safety Zone; Sheffield Lake Fireworks,
Lake Erie, Sheffield Lake, OH

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
Lake Erie, Sheffield Lake, OH. This
safety zone is intended to restrict
vessels from a portion of Lake Erie
during the Sheffield Lake Fireworks
display. This temporary safety zone is
necessary to protect spectators and
vessels from the hazards associated with
a fireworks display.

DATES: This rule will be effective
between 9:30 p.m. until 11 p.m. on July
13, 2012.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-0501]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box, and
click “Search.” You may visit the
Docket Management Facility,
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email LT Christopher
Mercurio, Chief of Waterways
Management, U.S. Coast Guard Sector
Buffalo; telephone 716—-843—9343, email
SectorBuffaloMarineSafety@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act

(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable and contrary
to the public interest. The final details
for this event were not known to the
Coast Guard until there was insufficient
time remaining before the event to
publish an NPRM. Thus, delaying the
effective date of this rule to wait for a
comment period to run would be both
impracticable and contrary to the public
interest because it would inhibit the
Coast Guard’s ability to protect
spectators and vessels from the hazards
associated with a maritime fireworks
display, which are discussed further
below.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph,
waiting for 30 day notice period run
would be impracticable and contrary to
the public interest.

B. Basis and Purpose

Between 10 p.m. and 10:30 p.m. on
July 13, 2012, a fireworks display will
be held on Lake Erie near Sheffield
Lake, OH. The Captain of the Port
Buffalo has determined that fireworks
launched proximate to a gathering of
watercraft pose a significant risk to
public safety and property. Such
hazards include premature and
accidental detonations, dangerous
projectiles, and falling or burning

debris.

C. Discussion of Rule

With the aforementioned hazards in
mind, the Captain of the Port Buffalo
has determined that this temporary
safety zone is necessary to ensure the
safety of spectators and vessels during
the Sheffield Lake Fireworks. This zone
will be effective and enforced from
9:30 p.m. until 11 p.m. on July 13, 2012.
This zone will encompass all waters of
Lake Erie, Sheffield Lake, OH within a
700 foot radius of position 41°29'25” N
and 82°06'48” W (NAD 83).

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Buffalo or his designated on-scene
representative. The Captain of the Port
or his designated on-scene

representative may be contacted via
VHF Channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 14 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for
relatively short time. Also, the safety
zone is designed to minimize its impact
on navigable waters. Furthermore, the
safety zone has been designed to allow
vessels to transit around it. Thus,
restrictions on vessel movement within
that particular area are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit
through the safety zone when permitted
by the Captain of the Port.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of Lake Erie on the evening of
July 13, 2012.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This safety zone
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would be activated, and thus subject to
enforcement, for only an hour and a half
early in the day. Traffic may be allowed
to pass through the zone with the
permission of the Captain of the Port.
The Captain of the Port can be reached
via VHF channel 16. Before the
activation of the zone, we would issue
local Broadcast Notice to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without

jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone and,
therefore it is categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0501 to read as
follows:

§165.T09-0501 Safety Zone; Sheffield
Lake Fireworks, Lake Erie, Sheffield Lake,
OH.

(a) Location. The safety zone will
encompass all waters of Lake Erie,
Sheffield Lake, OH within a 700 foot
radius of position 41°29'25” N and
82°06’48” W (NAD 83).

(b) Effective and Enforcement Period.
This regulation is effective and will be
enforced on July 13, 2012 from
9:30 p.m. until 11 p.m.

(c) Regulations.

(1) In accordance with the general
regulations in § 165.23 of this part, entry
into, transiting, or anchoring within this
safety zone is prohibited unless
authorized by the Captain of the Port
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Buffalo or his designated on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative’ of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

Dated: July 3, 2012.
S.M. Wischmann,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2012—-17220 Filed 7-11-12; 11:15 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0922]

RIN 1625—-AA87

Security Zones; 2012 Republican

National Convention, Captain of the
Port St. Petersburg Zone, Tampa, FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing seven temporary security
zones on the waters and adjacent land
20 feet shoreward of the mean high
water marks of Garrison Channel,
Hillsborough River, Seddon Channel,
Sparkman Channel, the unnamed
channel north of Davis Islands, Ybor
Channel, and Ybor Turning Basin in the
vicinity of Tampa, Florida during the
2012 Republican National Convention.
The 2012 Republican National
Convention will be held at the Tampa
Bay Times Forum building and other
venues from August 27, 2012 through
August 31, 2012. The Department of
Homeland Security has designated the
2012 Republican National Convention

as a National Special Security Event.
The security zones are necessary to
protect convention delegates, official
parties, dignitaries, the public, and
surrounding waterways from terrorist
acts, sabotage or other subversive acts,
accidents, or other causes of a similar
nature. Entering or remaining in any of
the security zones is prohibited unless
authorized by the Captain of the Port St.
Petersburg or a designated
representative.

DATES: This rule is effective from 12:01
p-m. on August 25, 2012 through 11:59
a.m. on August 31, 2012.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0922 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0922 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
final rule, call or email Marine Science
Technician First Class Nolan L.
Ammons, Sector St. Petersburg
Prevention Department, Coast Guard;
telephone (813) 228-2191, email D07-
SMB-Tampa-WWM®@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On April 3, 2012, the Coast Guard
published a notice of proposed
rulemaking (NPRM) entitled Security
Zone: 2012 Republican National
Convention Captain of the Port St.
Petersburg Zone, Tampa, FL in the
Federal Register (77 FR 64). We
received one comment on the proposed
rule. Public meetings were held on
February 1, 2012 and February 29, 2012.

Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
regulated navigation areas and other
limited access areas: 33 U.S.C. 1226,
1231; 46 U.S.C. Chapter 701, 3306,
3703; 50 U.S.C. 191, 195; 33 CFR 1.05—
1, 6.04—1, 6.04—6, 160.5; Pub. L. 107—
295, 116 Stat. 2064; Department of
Homeland Security Delegation No.
0170.1.

The purpose of this rule is to provide
for the safety and security of convention
delegates, official parties, dignitaries,
and the public during the 2012
Republican National Convention.

Discussion of Comments and Changes

The Coast Guard received one
comment to the proposed rule from the
Hillsborough County Sheriff’s Office.
The comment requested to extend the
No Wake/Security Zone south to the R.
E. Knight pier. The extension of the
security zone would allow Law
Enforcement officials to operate out of
the HCSO Marine Unit boat ramp and
would allow more time to react/respond
to potential threats on the surrounding
waters. The Coast Guard assessed the
concerns of the Hillsborough County
Sheriff’s office and extended the
security zone in Seddon Channel south
to the Robert E. Knight pier, at the
following location: Point 1 in position
27°55’02” N, 82°26’46” W; and Point 2
in position 27°55’07” N, 82°26’39” W.

The Coast Guard provided
clarification regarding security protocols
for commercial vessels intending to
enter or transit three of the security
zones. Such commercial vessels shall
have an approved NOA submitted in
accordance with 33 CFR part 160 that
indicates a mooring at a facility located
within the security zone or at a facility
that requires transit of the zone.

Discussion of Rule

From August 27, 2012 through August
30, 2012, the 2012 Republican National
Convention will be held in Tampa,
Florida. Primary venues for the 2012
Republican National Convention are the
Tampa Bay Times Forum building and
the Tampa Convention Center, both of
which are located adjacent or proximate
to Garrison Channel, Hillsborough
River, Seddon Channel, Sparkman
Channel, the unnamed channel north of
Davis Islands, Ybor Channel, and Ybor
Turning Basin in Tampa, Florida.
Secondary venues and venues hosting
convention-related activities include
other locations throughout Tampa,
Florida on or in close proximity to
navigable waters.

The Secretary of the Department of
Homeland Security has designated the
2012 Republican National Convention
as a National Special Security Event.
National Special Security Events are
significant events, which, due to their
political, economic, social, or religious
significance, may render them
particularly attractive targets of
terrorism or other criminal activity. The
Federal government provides support,
assistance, and resources to state and
local governments to ensure public
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safety and security during National
Special Security Events.

The Coast Guard has conducted
threat, vulnerability, and risk analyses
relating to the maritime transportation
system and 2012 Republican National
Convention activities. Threats
confronting the 2012 Republican
National Convention assume two
primary forms: Homeland security
threats and violent or disruptive public
disorder. The 2012 Republican National
Convention is expected to draw
widespread protests by persons
dissatisfied with national policy, foreign
policy, and the Republican Party
agenda. This politically-oriented event
has the potential to attract anarchists
and other persons intent on expressing
their opposition through violence and
criminal activity. The 2012 Republican
National Convention also presents an
attractive target for terrorist and
extremist organizations.

Considerable law enforcement
presence on land may render maritime
approaches a viable alternative. The
City of Tampa has critical infrastructure
in its port area, which is proximate to
the downtown area and the
Convention’s main venues. The Port of
Tampa is an industrial-based port, with
significant storage and shipment of
hazardous materials.

The Department of Homeland
Security Small Vessel Security Strategy
sets forth several threat scenarios that
must be mitigated in the maritime
security planning for the 2012
Republican Convention. These threats
include the potential use of a small
vessel to: (1) Deliver a weapon of mass
destruction; (2) launch a stand-off attack
weapon; or (3) deliver an armed assault
force. 2012 Republican National
Convention maritime security planning
anticipates these threats, while
minimizing the public impact of
security operations.

The security zones and accompanying
security measures have been specifically
developed to mitigate the threats and
vulnerabilities identified in the analysis
discussed above. Security measures
have been limited to the minimum
necessary to mitigate risks associated
with the identified threats. The Coast
Guard considered establishing a
waterside demonstration area but due to
the proximity of the main venue area,
the geography of the area in question,
the associated threats to the convention,
and the potential to interfere with law
enforcement and security operations;
the Goast Guard determined that
establishing such an area would not be
feasible. The Coast Guard expects ample
landside demonstration areas to be
available.

The Coast Guard, on behalf of the
2012 Republican National Convention
Public Safety Committee, has initiated
an outreach program to inform maritime
stakeholders within Tampa of potential
disruptions to normal maritime
activities during the convention. On
January 27, 2012, outreach efforts to the
local community began with a
presentation to the Tampa Bay Harbor
Safety and Security Committee.
Additional meetings were held with
businesses that operate in the vicinity of
the main venue. On February 1, 2012
and February 29, 2012, public meetings
were held. At each of these meetings,
the Coast Guard presented: (1) General
information on National Special
Security Events; (2) an overview of the
2012 Republican National Convention;
(3) a description of the organization of
the public safety committee and
subcommittees established for the
convention; (4) a brief discussion of the
proposed security zones, along with
likely limitations on vessel movements
and enhanced security measures; and
(5) the threat, vulnerability and risk
analysis of the convention from a
maritime perspective.

Responses to information presented
by the Coast Guard were generally
positive and supportive. The majority of
questions were requests for additional
details, such as the exact periods the
security zone would be in effect and
what size vessels will be allowed to
transit the zone or use the docks in the
primary venue area. Several people
asked for clarification regarding the
proposed restrictions, such as whether
boat owners would be able to access
their vessels, or whether commercial
traffic would be allowed to operate in
Sparkman Channel. There were two
questions concerning the sufficiency of
planned security measures on the south
and east sides of Harbour Island.

The Coast Guard responded to all
inquiries by stating that the details of
the security zones were still under
development and were subject to
change. At each meeting, the Coast
Guard reminded attendees to review the
notice of proposed rulemaking when it
is published in the Federal Register,
and encouraged attendees to submit
comments to the docket if they had
concerns or questions.

The rule will establish seven
temporary security zones in the Captain
of the Port St. Petersburg Zone during
the 2012 Republican National
Convention in Tampa, Florida. The
security zones would be enforced from
12:01 p.m. on August 25, 2012 through
11:59 a.m. on August 31, 2012. The
security zones are listed below. All

coordinates are North American Datum
1983.

(1) Garrison Channel. All waters of
Garrison Channel, including adjacent
lands 20 feet shoreward of the mean
high water mark of Garrison Channel.
All persons and vessels are prohibited
from entering or transiting the security
zone unless authorized by the Captain
of the Port St. Petersburg or a designated
representative. Vessels with permanent
moorings in the security zone will not
be permitted to move during the
enforcement period. Vessels remaining
in the security zone during the
enforcement period will be subject to
inspection and examination by Coast
Guard and other law enforcement
officials. Persons desiring to access their
vessels within the security zone will be
subject to security screenings.

(2) Hillsborough River. All waters of
Hillsborough River, including adjacent
lands 20 feet shoreward of the mean
high water mark of Hillsborough River,
south of an imaginary line between the
following points: Point 1 in position
27°56’44” N, 82°27’37” W; and Point 2
in position 27°56'44” N, 82°27'33” W.
All persons and vessels are prohibited
from entering or remaining within the
security zone unless authorized by the
Captain of the Port St. Petersburg or a
designated representative.

(3) Seddon Channel. All waters of
Seddon Channel, including adjacent
lands 20 feet shoreward of the mean
high water mark of Seddon Channel,
north of an imaginary line between the
following points: Point 1 in position
27°55’02” N, 82°26’46” W; and Point 2
in position 27°55’07” N, 82°26’39” W.
All persons and vessels are prohibited
from entering or remaining within the
security zone unless authorized by the
Captain of the Port St. Petersburg or a
designated representative.

(4) Sparkman Channel. All waters of
Sparkman Channel, including adjacent
lands 20 feet shoreward of the mean
high water mark of Sparkman Channel.
Recreational vessels are prohibited from
entering or remaining in Sparkman
Channel unless authorized by the
Captain of the Port St. Petersburg or a
designated representative. Commercial
vessels are authorized to enter or transit
Sparkman Channel, but will be subject
to compliance with security protocols
established by the Captain of the Port St.
Petersburg, including: (a) Have an
approved NOA submitted in accordance
with 33 CFR part 160 that indicates a
mooring at a facility located within the
security zone or at a facility that
requires transit of the zone; (b)
inspection and examination of all
commercial vessels and persons
requesting authorization to transit the
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security zone (including positive
identification checks); and (c)
embarkation of law enforcement
personnel during authorized security
zone transits.

(5) Unnamed Channel North of Davis
Islands. All waters of the unnamed
channel north of Davis Islands,
including adjacent lands 20 feet
shoreward of the mean high water mark
of the unnamed channel north of Davis
Islands, east of an imaginary line
between the following points: Point 1 in
position 27°56’16” N, 82°27°40” W; and
Point 2 in position 27°56"18” N,
82°27’43” W. All persons and vessels are
prohibited from entering or remaining
within the security zone unless
authorized by the Captain of the Port St.
Petersburg or a designated
representative.

(6) Ybor Channel. All waters of Ybor
Channel, including adjacent lands 20
feet shoreward of the mean high water
mark of Ybor Channel. Recreational
vessels are prohibited from entering or
remaining in Ybor Channel unless
authorized by the Captain of the Port St.
Petersburg or a designated
representative. Commercial vessels are
authorized to enter or transit Ybor
Channel, but will be subject to
compliance with security protocols
established by the Captain of the Port St.
Petersburg, including: (a) Have an
approved NOA submitted in accordance
with 33 CFR part 160 that indicates a
mooring at a facility located within the
security zone or at a facility that
requires transit of the zone; (b)
inspection and examination of all
commercial vessels and persons
requesting authorization to transit the
security zone (including positive
identification checks); and (c)
embarkation of law enforcement
personnel during authorized security
zone transits.

(7) Ybor Turning Basin. All waters of
Ybor Turning Basin, including adjacent
lands 20 feet shoreward of the mean
high water mark of Ybor Turning Basin.
Recreational vessels are prohibited from
entering or remaining in Ybor Turning
Basin unless authorized by the Captain
of the Port St. Petersburg or a designated
representative. Commercial vessels are
authorized to enter or transit Ybor
Turning Basin, but will be subject to
compliance with security protocols
established by the Captain of the Port St.
Petersburg, including: (a) Have an
approved NOA submitted in accordance
with 33 CFR part 160 that indicates a
mooring at a facility located within the
security zone or at a facility that
requires transit of the zone; (b)
inspection and examination of all
commercial vessels and persons

requesting authorization to transit the
security zone (including positive
identification checks); and (c)
embarkation of law enforcement
personnel during authorized security
zone transits.

All persons and vessels desiring to
enter or remain within the regulated
areas may contact the Captain of the
Port St. Petersburg by telephone at (727)
824-7524, or a designated
representative via VHF radio on channel
16, to request authorization. If
authorization to enter or remain within
the regulated areas is granted by the
Captain of the Port St. Petersburg or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port St. Petersburg or
a designated representative.
Recreational vessels authorized to enter
or remain within the regulated areas
may be subject to boarding and
inspection of the vessel and persons
onboard.

A Port Community Information
Bulletin (PCIB) will be distributed by
Coast Guard Sector St. Petersburg. The
PCIB will be available on the Coast
Guard internet web portal at http://
homeport.uscg.mil. PCIBs are located
under the Port Directory tab in the
Safety and Security Alert links. The
Coast Guard would provide notice of the
security zones by Local Notice to
Mariners, Broadcast Notice to Mariners,
public outreach, and on-scene
designated representatives.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

Executive Orders 13563, Improving
Regulation and Regulatory Review, and
12866, Regulatory Planning and Review,
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has not been designated a significant
regulatory action under section 3(f) of
Executive Order 12866. Accordingly,
the Office of Management and Budget

has not reviewed this rule under
Executive Order 12866.

The economic impact of this rule is
not significant for the following reasons:
(1) The security zones will be enforced
for a total of 144 hours; (2) the security
zones will be in a location where
commercial vessel traffic is expected to
be minimal; (3) commercial vessel
traffic will be authorized to transit the
security zones to the extent compatible
with public safety and security; (4)
persons and vessels will be able to
operate in the surrounding area adjacent
to the security zones during the
enforcement period; (5) persons and
vessels will be able to enter or remain
within the security zones if authorized
by the Captain of the Port St. Petersburg
or a designated representative; and (6)
the Coast Guard would provide advance
notification of the security zones to the
local community by Local Notice to
Mariners, Broadcast Notice to Mariners,
and public outreach.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule will have a significant
economic impact on a substantial
number of small entities. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to enter or remain
within those portions of Garrison
Channel, Hillsborough River, Seddon
Channel, Sparkman Channel, unnamed
channel north of Davis Islands, Ybor
Channel, and Ybor Turning Basin
encompassed within the security zones
from 12:01 p.m. on August 25, 2012
through 11:59 a.m. on August 31, 2012.
For the reasons discussed in the
Regulatory Planning and Review section
above, this rule will not have a
significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM the Coast Guard offered to
assist small entities in understanding
the rule so that they can better evaluate
its effects on them and participate in the
rulemaking process.
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Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734-3247). If
the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Marine
Science Technician First Class Nolan L.
Ammons, Sector St. Petersburg
Prevention Department, Coast Guard;
telephone (813) 228-2191, email DO7-
SMB-Tampa-WWM®@uscg.mil. The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing seven temporary
security zones, as described in
paragraph 34(g) of the Instruction that
will be enforced for a total of 144 hours.
An environmental analysis checklist
and categorical exclusion determination
are available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add a temporary § 165.T07-0922 to
read as follows:

§165.T07-0922 Security Zones; 2012
Republican National Convention, Captain of
the Port St. Petersburg Zone, Tampa, FL

(a) Regulated Areas. The following
regulated areas are security zones. All
coordinates are North American Datum
1983.

(1) Garrison Channel. All waters of
Garrison Channel, including adjacent
lands 20 feet shoreward of the mean
high water mark of Garrison Channel.
All persons and vessels are prohibited
from entering or transiting the regulated
area unless authorized by the Captain of
the Port St. Petersburg or a designated
representative. Vessels with permanent
moorings in the regulated area are not
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permitted to move during the
enforcement period. Vessels remaining
in the regulated area during the
enforcement period are subject to
inspection and examination by Coast
Guard and other law enforcement
officials. Persons desiring to access their
vessels within the regulated area are
subject to security screenings.

(2) Hillsborough River. All waters of
Hillsborough River, including adjacent
lands 20 feet shoreward of the mean
high water mark of Hillsborough River,
south of an imaginary line between the
following points: Point 1 in position
27°56’44” N, 82°27’37” W; and Point 2
in position 27°56'44” N, 82°27’33” W.
All persons and vessels are prohibited
from entering or remaining within the
regulated area unless authorized by the
Captain of the Port St. Petersburg or a
designated representative.

(3) Seddon Channel. All waters of
Seddon Channel, including adjacent
lands 20 feet shoreward of the mean
high water mark of Seddon Channel,
north of an imaginary line between the
following points: Point 1 in position
27°55'52” N, 82°27°13” W; and Point 2
in position 27°55’54” N, 82°27°08” W.
All persons and vessels are prohibited
from entering or remaining within the
regulated area unless authorized by the
Captain of the Port St. Petersburg or a
designated representative.

(4) Sparkman Channel. All waters of
Sparkman Channel, including adjacent
lands 20 feet shoreward of the mean
high water mark of Sparkman Channel.
Recreational vessels are prohibited from
entering or remaining in the regulated
area unless authorized by the Captain of
the Port St. Petersburg or a designated
representative. Commercial vessels are
authorized to enter or transit the
regulated area, but will be subject to
compliance with security protocols
established by the Captain of the Port St.
Petersburg, including:

(i) Have an approved NOA submitted
in accordance with 33 CFR part 160 that
indicates a mooring at a facility located
within the security zone or at a facility
that requires transit of the zone;

(ii) Inspection and examination of all
commercial vessels and persons
requesting authorization to transit the
regulated area (including positive
identification checks); and

(iii) Embarkation of law enforcement
personnel during authorized regulated
area transits.

(5) Unnamed Channel North of Davis
Islands. All waters of the unnamed
channel north of Davis Islands,
including adjacent lands 20 feet
shoreward of the mean high water mark
of the unnamed channel north of Davis
Islands, east of an imaginary line

between the following points: Point 1 in
position 27°56"16” N, 82°27°40” W; and
Point 2 in position 27°56’18” N,
82°27’43” W. All persons and vessels are
prohibited from entering or remaining
within the regulated area unless
authorized by the Captain of the Port St.
Petersburg or a designated
representative.

(6) Ybor Channel. All waters of Ybor
Channel, including adjacent lands 20
feet shoreward of the mean high water
mark of Ybor Channel. Recreational
vessels are prohibited from entering or
remaining in Ybor Channel unless
authorized by the Captain of the Port St.
Petersburg or a designated
representative. Commercial vessels are
authorized to enter or transit Ybor
Channel, but will be subject to
compliance with security protocols
established by the Captain of the Port St.
Petersburg, including:

(i) Have an approved NOA submitted
in accordance with 33 CFR part 160 that
indicates a mooring at a facility located
within the security zone or at a facility
that requires transit of the zone;

(ii) Inspection and examination of all
commercial vessels and persons
requesting authorization to transit the
regulated area (including positive
identification checks); and

(iii) Embarkation of law enforcement
personnel during authorized regulated
area transits.

(7) Ybor Turning Basin. All waters of
Ybor Turning Basin, including adjacent
lands 20 feet shoreward of the mean
high water mark of Ybor Turning Basin.
Recreational vessels are prohibited from
entering or remaining in Ybor Turning
Basin unless authorized by the Captain
of the Port St. Petersburg or a designated
representative. Commercial vessels are
authorized to enter or transit Ybor
Turning Basin, but will be subject to
compliance with security protocols
established by the Captain of the Port St.
Petersburg, including:

(i) Have an approved NOA submitted
in accordance with 33 CFR part 160 that
indicates a mooring at a facility located
within the security zone or at a facility
that requires transit of the zone;

(ii) Inspection and examination of all
commercial vessels and persons
requesting authorization to transit the
security zone (including positive
identification checks); and

(iii) Embarkation of law enforcement
personnel during authorized regulated
area transits.

(b) Definition. The term ‘“‘designated
representative” means Coast Guard
Patrol Commanders, including Coast
Guard boat coxswains, petty officers,
and other officers operating Coast Guard
vessels, and Federal, state, and local

officials designated by or assisting the
Captain of the Port St. Petersburg in the
enforcement of the regulated areas.

(c) Regulations. (1) All persons and
vessels desiring to enter or remain
within the regulated areas may contact
the Captain of the Port St. Petersburg by
telephone at (727) 824-7524, or a
designated representative via VHF radio
on channel 16, to request authorization.

A Port Community Information
Bulletin is available on the Coast Guard
internet web portal at http://
homeport.uscg.mil. Port Community
Information Bulletins are located under
the Port Directory tab in the Safety and
Security Alert links.

(2) If authorization to enter or remain
within the regulated areas is granted by
the Captain of the Port St. Petersburg or
a designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port St. Petersburg or
a designated representative.
Recreational vessels authorized to enter
the regulated areas may be subject to
boarding and inspection of the vessel
and persons onboard.

(3) The Coast Guard will provide
notice of the regulated areas by Local
Notice to Mariners, Broadcast Notice to
Mariners, public outreach, and on-scene
designated representatives.

(d) Effective Date. This rule is
effective from 12:01 p.m. on August 25,
2012 through 11:59 a.m. on August 31,
2012.

Dated: June 28, 2012.
S.L. Dickinson,

Captain, U.S. Coast Guard, Captain of the
Port.

[FR Doc. 2012-17086 Filed 7-13—12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9 and 721
[EPA-HQ-OPPT-2011-0633; FRL—9349-4]
RIN 2070-AB27

Significant New Use Rule for Phenol,
2,4- dimethyl-6-(1-methylpentadecyl)-

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing a significant
new use rule (SNUR) under the Toxic
Substances Control Act (TSCA) for the
chemical substance identified as
phenol, 2,4-dimethyl-6-(1-
methylpentadecyl)- (PMN P—94-209;
CAS No. 134701-20-5). This action
requires persons who intend to
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manufacture, import, or process the
substance for an activity that is
designated as a significant new use by
this final rule to notify EPA at least 90
days before commencing that activity.
The required notification would provide
EPA with the opportunity to evaluate
the intended use and, if necessary, to
prohibit or limit that activity before it
occurs.

DATES: This final rule is effective August
15, 2012.

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPPT-2011-0633. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPPT
Docket. The OPPT Docket is located in
the EPA Docket Center (EPA/DC) at Rm.
3334, EPA West Bldg., 1301
Constitution Ave. NW., Washington,
DC. The EPA/DC Public Reading Room
hours of operation are 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The telephone number of
the EPA/DC Public Reading Room is
(202) 566—1744, and the telephone
number for the OPPT Docket is (202)
566—0280. Docket visitors are required
to show photographic identification,
pass through a metal detector, and sign
the EPA visitor log. All visitor bags are
processed through an X-ray machine
and subject to search. Visitors will be
provided an EPA/DC badge that must be
visible at all times in the building and
returned upon departure.

FOR FURTHER INFORMATION CONTACT:

For technical information contact:
Abeer Hashem, Chemical Control
Division (7405M), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460-0001;
telephone number: (202) 564-1117;
email address: hashem.abeer@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; email address: TSCA-
Hotline@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Does this action apply to me?

You may be potentially affected by
this action if you manufacture, import,
process, or use the chemical substance
contained in this final rule. Potentially
affected entities may include, but are
not limited to:

e Manufacturers, importers, or
processors of the subject chemical
substance (NAICS codes 325 and
324110), e.g., chemical manufacturing
and petroleum refineries.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
§721.5. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

This action may also affect certain
entities through pre-existing import
certification and export notification
rules under TSCA. Chemical importers
are subject to the TSCA section 13 (15
U.S.C. 2612) import certification
requirements promulgated at 19 CFR
12.118 through 12.127; see also 19 CFR
127.28. Chemical importers must certify
that the shipment of the chemical
substance complies with all applicable
rules and orders under TSCA. Importers
of chemicals subject to a final SNUR
must certify their compliance with the
SNUR requirements. The EPA policy in
support of import certification appears
at 40 CFR part 707, subpart B. In
addition, any persons who export or
intend to export a chemical substance
are subject to the export notification
provisions of TSCA section 12(b) (15
U.S.C. 2611(b)) (see § 721.20), and must
comply with the export notification
requirements in 40 CFR part 707,
subpart D.

II. Background

A. What action is the Agency taking?

EPA is finalizing a SNUR for the
chemical substance identified as
phenol, 2,4-dimethyl-6-(1-
methylpentadecyl)-, (PMN P-94-209;
CAS No. 134701—20-5). This action
requires persons who intend to
manufacture, import, or process the
subject chemical substance for an
activity that is designated as a

significant new use by this final rule to
notify EPA at least 90 days before
commencing that activity. This rule was
proposed in the Federal Register of
December 28, 2011 (76 FR 81437) (FRL—-
9325-9). In response to the proposed
SNUR, EPA received two public
comments. One commenter stated that
“phenol is not a safe product to use.”
As discussed in Units II. and IV. of the
proposed rule, EPA did identify
potential hazards for the PMN substance
(which is a different chemical substance
than “phenol”’) but did not find a
potential unreasonable risk. EPA
proposed this SNUR to require
notification so that EPA could evaluate
potential risks from any new uses.
Another commenter stated that EPA
should include an exemption for worker
protection requirements when the PMN
substance was present in a mixture at
low concentrations, specifically at less
than 1.0 percent. The commenter also
stated that the SNUR should contain an
exemption from the requirements of the
rule including recordkeeping when it is
incorporated into certain substrates. The
commenter suggested these exemptions
because the PMN substance is often
used as an additive in thermoplastic
polymer matrices and in mixtures at
concentrations less than 1.0 percent.
Because EPA does not expect significant
risks from these activities, EPA will
include these exemptions in the final
rule. Therefore, the Agency is issuing a
final SNUR that:

1. Adds protection in the workplace
requirements under § 721.63 for dermal
protection.

2. Includes an exemption from the
requirements under § 721.63 when the
substance is present in a mixture less
than 1.0 percent.

3. Removes all release to water
requirements under § 721.90.

4. Includes an exemption from all
requirements of the rule including
recordkeeping once the PMN substance
has been incorporated into polymer
matrices.

5. Revises the recordkeeping
requirements under § 721.125 to reflect
the modified significant new uses.

This final SNUR requires persons to
notify EPA at least 90 days before
commencing the manufacture, import,
or processing of the chemical substance
identified as phenol, 2,4-dimethyl-6-(1-
methylpentadecyl)-, (PMN P-94-209,
CAS No0.134701-20-5), for any activity
designated by this final SNUR as a
significant new use. Receipt of such
notices allows EPA to assess risks that
may be presented by the intended uses
and, if appropriate, to regulate the
proposed use before it occurs.
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B. What is the Agency’s authority for
taking this action?

Section 5(a)(2) of TSCA (15 U.S.C.
2604(a)(2)) authorizes EPA to determine
that a use of a chemical substance is a
“significant new use.” EPA must make
this determination by rule after
considering all relevant factors,
including those listed in TSCA section
5(a)(2). Once EPA determines that a use
of a chemical substance is a significant
new use, TSCA section 5(a)(1)(B)
requires persons to submit a significant
new use notice (SNUN) to EPA at least
90 days before they manufacture,
import, or process the chemical
substance for that use. Persons who
must report are described in § 721.5.

C. Applicability of General Provisions

General provisions for SNURs appear
in 40 CFR part 721, subpart A. These
provisions describe persons subject to
the rule, recordkeeping requirements,
exemptions to reporting requirements,
and applicability of the rule to uses
occurring before the effective date of the
final rule. Provisions relating to user
fees appear at 40 CFR part 700.
According to § 721.1(c), persons subject
to this SNUR must comply with the
same notice requirements and EPA
regulatory procedures as submitters of
PMNs under TSCA section 5(a)(1)(A). In
particular, these requirements include
the information submission
requirements of TSCA section 5(b) and
5(d)(1), the exemptions authorized by
TSCA section 5(h)(1), (h)(2), (h)(3), and
(h)(5), and the regulations at 40 CFR
part 720. Once EPA receives a SNUN,
EPA may take regulatory action under
TSCA section 5(e), 5(f), 6, or 7 to control
the activities for which it has received
the SNUN. If EPA does not take action,
EPA is required under TSCA section
5(g) to explain in the Federal Register
its reasons for not taking action.

Chemical importers are subject to the
TSCA section 13 (15 U.S.C. 2612)
import certification requirements
promulgated in Customs and Border
Patrol regulations at 19 CFR 12.118
through 12.127; see also 19 CFR 127.28.
Chemical importers must certify that the
shipment of the chemical substance
complies with all applicable rules and
orders under TSCA. For importers of the
chemical substance subject to this final
SNUR those requirements include the
SNUR. The EPA policy in support of
import certification appears at 40 CFR
part 707, subpart B. In addition, any
persons who export or intend to export
the chemical substance are subject to
the export notification provisions of
TSCA section 12(b) (15 U.S.C. 2611 (b))
(see § 721.20) and must comply with the

export notification requirements in 40
CFR part 707, subpart D.

III. Rationale and Objectives of the
Final Rule

A. Rationale

During review of the PMN submitted
for the chemical substance phenol, 2,4-
dimethyl-6-(1-methylpentadecyl)-, EPA
concluded that one or more of the
criteria of concern established at
§721.170 were met, as discussed in
Units II. and IV. of the proposed rule (76
FR 81437).

B. Objectives

EPA is issuing this final SNUR for a
specific chemical substance which has
undergone premanufacture review
because the Agency wants to achieve
the following objectives with regard to
the significant new uses designated in
this final rule:

e EPA will receive notice of any
person’s intent to manufacture, import,
or process a listed chemical substance
for the described significant new use
before that activity begins.

e EPA will have an opportunity to
review and evaluate data submitted in a
SNUN before the notice submitter
begins manufacturing, importing, or
processing a listed chemical substance
for the described significant new use.

o EPA will be able to regulate
prospective manufacturers, importers,
or processors of a listed chemical
substance before the described
significant new use of that chemical
substance occurs, provided that
regulation is warranted pursuant to
TSCA sections 5(e), 5(f), 6, or 7.

Issuance of a SNUR for a chemical
substance does not signify that the
chemical substance is listed on the
TSCA Inventory. Guidance on how to
determine if a chemical substance is on
the TSCA Inventory is available on the
Internet at http://www.epa.gov/opptintr/
existingchemicals/pubs/tscainventory/
index.html.

IV. Significant New Use Determination

Section 5(a)(2) of TSCA states that
EPA’s determination that a use of a
chemical substance is a significant new
use must be made after consideration of
all relevant factors, including:

e The projected volume of
manufacturing and processing of a
chemical substance.

e The extent to which a use changes
the type or form of exposure of human
beings or the environment to a chemical
substance.

¢ The extent to which a use increases
the magnitude and duration of exposure
of human beings or the environment to
a chemical substance.

e The reasonably anticipated manner
and methods of manufacturing,
processing, distribution in commerce,
and disposal of a chemical substance.

In addition to these factors
enumerated in TSCA section 5(a)(2), the
statute authorized EPA to consider any
other relevant factors.

To determine what would constitute a
significant new use for the chemical
substance that is the subject to this final
SNUR, EPA considered relevant
information about the toxicity of the
chemical substance, likely human
exposure and environmental releases
associated with possible uses, taking
into consideration the four bulleted
TSCA section 5(a)(2) factors listed in
this unit, and the regulations at
§721.170 for issuing a SNUR after
receipt of a PMN.

V. Applicability of Rule to Uses
Occurring Before Effective Date of the
Final Rule

As discussed in the Federal Register
issue of April 24, 1990 (55 FR 17376),
EPA has decided that the intent of
TSCA section 5(a)(1)(B) is best served by
designating a use as a significant new
use as of the date of publication of the
proposed rule rather than as of the
effective date of the final rule. If uses
begun after publication were considered
ongoing rather than new, it would be
difficult for EPA to establish SNUR
notice requirements because a person
could defeat the SNUR by initiating the
significant new use before the rule
became effective, and then argue that
the use was ongoing before the effective
date of the final rule.

Any person who began commercial
manufacture, import, or processing of
the chemical substance for any of the
significant new uses designated in the
proposed rule after the date of
publication of the proposed rule must
stop that activity before the effective
date of this final rule. To resume their
activities, these persons would have to
comply with all applicable SNUR notice
requirements and wait until the notice
review period, including any extensions
expires.

EPA has promulgated provisions to
allow persons to comply with this
SNUR before the effective date. If a
person meets the conditions of advance
compliance under § 721.45(h), the
person is considered exempt from the
requirements of the SNUR.

VI. Test Data and Other Information

EPA recognizes that TSCA section 5
does not require developing any
particular test data before submission of
a SNUN. The two exceptions are:
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1. Development of test data is
required where the chemical substance
subject to the SNUR is also subject to a
test rule under TSCA section 4
(see TSCA section 5(b)(1)).

2. Development of test data may be
necessary where the chemical substance
has been listed under TSCA section
5(b)(4) (see TSCA section 5(b)(2)).

In the absence of a TSCA section 4
test rule or a TSCA section 5(b)(4)
listing covering the chemical substance,
persons are required only to submit test
data in their possession or control and
to describe any other data known to or
reasonably ascertainable by them (see
§ 720.50). However, upon review of
PMNs and SNUNSs, the Agency has the
authority to require appropriate testing.
Unit IV. of the proposed rule lists the
testing recommended by EPA for the
chemical substance phenol, 2,4
dimethyl-6-(1-methylpentadecyl)-.
Specifically, EPA has determined that a
dermal absorption study (Office of
Pollution Prevention and Toxics
(OPPTS) Test Guideline 870.3250)
would help characterize the health
effects of the PMN substance.
Descriptions of tests are provided for
informational purposes. EPA strongly
encourages persons, before performing
any testing, to consult with the Agency
pertaining to protocol selection and test
reporting. To access the harmonized test
guidelines referenced in this document
electronically, please go to http://
www.epa.gov/ocspp and select “Test
Methods and Guidelines.”

The recommended tests may not be
the only means of addressing the
potential risks of the chemical
substance. However, submitting a SNUN
without any test data may increase the
likelihood that EPA will take action
under TSCA section 5(e), particularly if
satisfactory test results have not been
obtained from a prior PMN or SNUN
submitter. EPA recommends that
potential SNUN submitters contact EPA
early enough so that they will be able
to conduct the appropriate tests.

SNUN submitters should be aware
that EPA will be better able to evaluate
SNUNSs which provide detailed
information on the following:

e Human exposure and
environmental release that may result
from the significant new use of the
chemical substances.

¢ Potential benefits of the chemical
substances.

¢ Information on risks posed by the
chemical substances compared to risks
posed by potential substitutes.

VII. SNUN Submissions

According to § 721.1(c), persons
submitting a SNUN must comply with

the same notice requirements and EPA
regulatory procedures as persons
submitting a PMN, including
submission of test data on health and
environmental effects as described in

§ 720.50. SNUNs must be submitted on
EPA Form No. 7710-25, generated using
e-PMN software, and submitted to the
Agency in accordance with the
procedures set forth in §§ 721.25 and
720.40. E-PMN software is available
electronically at http://www.epa.gov/
opptintr/newchems.

VIII. Economic Analysis

EPA has evaluated the potential costs
of establishing SNUN requirements for
potential manufacturers, importers, and
processors of the chemical substance
subject to this final rule. EPA’s complete
economic analysis is available in the
docket under docket ID number EPA—
HQ-OPPT-2011-0633.

IX. Statutory and Executive Order
Reviews

A. Executive Order 12866

This final rule establishes a SNUR for
a chemical substance that was the
subject of a PMN. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).

B. Paperwork Reduction Act

According to the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., an Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under PRA,
unless it has been approved by OMB
and displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register, are listed in 40 CFR
part 9, and included on the related
collection instrument or form, if
applicable. EPA is amending the table in
40 CFR part 9 to list the OMB approval
number for the information collection
requirements contained in this final
rule. This listing of the OMB control
numbers and their subsequent
codification in the CFR satisfies the
display requirements of PRA and OMB’s
implementing regulations at 5 CFR part
1320. This Information Collection
Request (ICR) was previously subject to
public notice and comment prior to
OMB approval, and given the technical
nature of the table, EPA finds that
further notice and comment to amend it
is unnecessary. As a result, EPA finds
that there is ““good cause’” under section

553(b)(3)(B) of the Administrative
Procedure Act, 5 U.S.C. 553(b)(3)(B), to
amend this table without further notice
and comment.

The information collection
requirements related to this action have
already been approved by OMB
pursuant to PRA under OMB control
number 2070-0012 (EPA ICR No. 574).
This action would not impose any
burden requiring additional OMB
approval. If an entity were to submit a
SNUN to the Agency, the annual burden
is estimated to average between 30 and
170 hours per response. This burden
estimate includes the time needed to
review instructions, search existing data
sources, gather and maintain the data
needed, and complete, review, and
submit the required SNUN.

Send any comments about the
accuracy of the burden estimate, and
any suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques, to the Director, Collection
Strategies Division, Office of
Environmental Information (2822T),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. Please remember to
include the OMB control number in any
correspondence, but do not submit any
completed forms to this address.

C. Regulatory Flexibility Act

On February 18, 2012, EPA certified
pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA)

(5 U.S.C. 601 et seq.), that promulgation
of a SNUR does not have a significant
economic impact on a substantial
number of small entities where the
following are true:

1. A significant number of SNUNs
would not be submitted by small
entities in response to the SNUR.

2. The SNUN submitted by any small
entity would not cost significantly more
than $8,300.

A copy of that certification is
available in the docket for this rule.

This rule is within the scope of the
February 18, 2012 certification. Based
on the economic analysis discussed in
Unit VIII. and EPA’s experience
promulgating SNURs (discussed in the
certification), EPA believes that the
following are true:

¢ A significant number of SNUNs
would not be submitted by small
entities in response to the SNUR.

¢ Submission of the SNUN would not
cost any small entity significantly more
than $8,300. Therefore, the
promulgation of the SNUR would not
have a significant economic impact on
a substantial number of small entities.


http://www.epa.gov/opptintr/newchems
http://www.epa.gov/opptintr/newchems
http://www.epa.gov/ocspp
http://www.epa.gov/ocspp

41696

Federal Register/Vol.

77, No. 136/Monday, July 16, 2012/Rules and Regulations

D. Unfunded Mandates Reform Act

Based on EPA’s experience with
proposing and finalizing SNURs, State,
local, and Tribal governments have not
been impacted by these rulemakings,
and EPA does not have any reasons to
believe that any State, local, or Tribal
government will be impacted by this
final rule. As such, EPA has determined
that this final rule does not impose any
enforceable duty, contain any unfunded
mandate, or otherwise have any effect
on small governments subject to the
requirements of sections 202, 203, 204,
or 205 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4).

E. Executive Order 13132

This action will not have a substantial
direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999).

F. Executive Order 13175

This final rule does not have Tribal
implications because it is not expected
to have substantial direct effects on
Indian Tribes. This final rule does not
significantly nor uniquely affect the
communities of Indian Tribal
governments, nor does it involve or
impose any requirements that affect
Indian Tribes. Accordingly, the
requirements of Executive Order 13175,
entitled Consultation and Coordination
With Indian Tribal Governments
(65 FR 67249, November 9, 2000) do not
apply to this final rule.

G. Executive Order 13045

This action is not subject to Executive
Order 13045, entitled Protection of
Children From Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997), because this is not an
economically significant regulatory
action as defined by Executive Order
12866, and this action does not address
environmental health or safety risks
disproportionately affecting children.

H. Executive Order 13211

This action is not subject to Executive
Order 13211, entitled Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001), because this action is not
expected to affect energy supply,
distribution, or use and because this
action is not a significant regulatory
action under Executive Order 12866.

I. National Technology Transfer and
Advancement Act

In addition, since this action does not
involve any technical standards, section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note), does not
apply to this action.

J. Executive Order 12898

This action does not entail special
considerations of environmental justice
related issues as delineated by
Executive Order 12898, entitled Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994).

X. Congressional Review Act

The Congressional Review Act,
5 U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a ““major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects

40 CFR Part 9

Environmental protection, Reporting
and recordkeeping requirements.

40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: June 30, 2012.
Maria J. Doa,

Director, Chemical Control Division, Office
of Pollution Prevention and Toxics.

Therefore, 40 CFR parts 9 and 721 are
amended as follows:

PART 9—[AMENDED]

m 1. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136—136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 346a, 348; 31 U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318,
1321, 1326, 1330, 1342, 1344, 1345 (d) and
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR,
1971-1975 Comp. p. 973; 42 U.S.C. 241,
242b, 243, 246, 300f, 300g, 300g—1, 300g-2,
300g-3, 300g—4, 300g-5, 300g—6, 300j—1,
300j—2, 300j—3, 300j—4, 300j—9, 1857 et seq.,
6901-6992k, 7401-7671q, 7542, 9601-9657,
11023, 11048.

m 2. The table in § 9.1 is amended by
adding the following section in
numerical order under the undesignated
center heading “Significant New Uses of
Chemical Substances” to read as
follows:

§9.1 OMB approvals under the Paperwork
Reduction Act.

* * * * *

40 CFR Citation OMB Control No.

* * * * *

Significant New Uses of Chemical

Substances
721.5725 ..o, 2070-0012
* * * * *

PART 721—[AMENDED]

m 3. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).
m 4. Add § 721.5725 to subpart E to read
as follows:

§ 721.5725 Phenol, 2,4-dimethyl-6-(1-
methylpentadecyl)-.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
phenol, 2,4-dimethyl-6-(1-
methylpentadecyl)- (PMN P—94-209;
CAS No. 134701-20-5) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section. The
requirements of this rule do not apply
to quantities of the PMN substance after
it has been completely reacted (cured);
embedded or incorporated into a
polymer matrix that has been reacted
(cured); or embedded, encapsulated, or
incorporated into a permanent solid
matrix (does not include slurries) that is
not intended to undergo further
processing, except for mechanical
processing.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
(a)(2)(i), (a)(3), and (b) (concentration set
at 1.0 percent).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
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(a), (b), (c), (d), and (e) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

[FR Doc. 201217276 Filed 7-13-12; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06—OAR-2010-0846; FRL-9698-3]

Stay of the Effectiveness of
Requirements; Approval and
Promulgation of Implementation Plans;
New Mexico; Federal Implementation
Plan for Interstate Transport of
Pollution Affecting Visibility and Best
Available Retrofit Technology
Determination

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is granting an
administrative stay of the final rule
titled “Approval and Promulgation of
Implementation Plans; New Mexico;
Federal Implementation Plan for
Interstate Transport of Pollution
Affecting Visibility and Best Available
Retrofit Technology Determination”
under the authority of the
Administrative Procedure Act (APA) for
90 days. Today’s action reflects this stay
in the Code of Federal Regulations.
DATES: Effective July 16, 2012. 40 CFR
52.1628 is stayed until October 15,
2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R06—-0OAR-2010-0846. All
documents in the docket are listed in
the Federal eRulemaking portal index at
http://www.regulations.gov and are
available either electronically at http://
www.regulations.gov or in hard copy at
EPA Region 6, 1445 Ross Ave., Dallas,
TX, 75202-2733. To inspect the hard
copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
A reasonable fee may be charged for
copies.

FOR FURTHER INFORMATION CONTACT:
Agustin Carbo-Lugo, EPA Region 6,
(214) 665-8037, Carbo-
Lugo.Agustin@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever

9

“we,” “us,” “our,” or ‘‘the Agency” is
used, we mean the EPA. Unless
otherwise specified, when we say the
“San Juan Generating Station,” or
“SJGS,” we mean units 1, 2, 3, and 4,
inclusive.

9 ¢
s

I. Background

On August 22, 2011, the EPA
published a final rule disapproving a
portion of the State Implementation
Plan (SIP) revision received from the
State of New Mexico on September 17,
2007, for the purpose of addressing the
“‘good neighbor” requirements of
section 110(a)(2)(D)(i) of the Clean Air
Act (CAA or Act) for the 1997 8-hour
ozone National Ambient Air Quality
Standards (NAAQS or standards) and
the 1997 fine particulate matter (PM, s)
NAAQS (the “NM FIP Rule”, 76 FR
52388). In that action, EPA disapproved
the New Mexico Interstate Transport SIP
provisions that address the requirement
of section 110(a)(2)(D)(i)(II) that
emissions from New Mexico sources do
not interfere with measures required in
the SIP of any other state under part C
of the CAA to protect visibility. We
found that New Mexico sources, except
the San Juan Generating Station (SJGS),
were sufficiently controlled to eliminate
interference from those sources with the
visibility programs of other states. EPA
promulgated a Federal Implementation
Plan (FIP) requiring the implementation
of nitrogen oxides (NOx) and sulfur
dioxide (SO,) emission limits necessary
at the San Juan Generating Station to
prevent such interference. This FIP also
addresses the Regional Haze (RH) Best
Available Retrofit Technology (BART)
requirement for NOx for SJGS. In
addition, EPA implemented sulfuric
acid (H.SO4) hourly emission limits at
the SJGS, to minimize the contribution
of this compound to visibility
impairment. Finally, we found that
compliance with the NOx, SO,, and
H,SO, emission limits must be within 5
years of the effective date of our final
rule consistent with the requirements of
the regional haze regulations.

Petitions for judicial review of the
final rule were subsequently filed in the
United States Court of Appeals for the
Tenth Circuit. The petitioners bringing
those challenges are WildEarth
Guardians, Public Service of New
Mexico (PNM), and New Mexico
Governor Susana Martinez with the
New Mexico Environment Department.

By a letter to the EPA Administrator,
dated April 26, 2012, the Governor of
New Mexico requested ‘““a short term
(90-day) stay” of the federal
implementation plan to evaluate the
potential for alternatives to the rule
requirements. She presents a stay as

being necessary for ‘“‘meaningful,
productive negotiations” that may lead
to an avoidance of litigation. By a letter
to the acting Regional Administrator of
EPA Region 6, dated May 8, 2012, PNM
also requested ““an opportunity to
engage in productive discussions as
proposed by Governor Martinez.”

We support discussions of any
alternatives to the federal
implementation plan that would be
consistent with regional haze rule
requirements and the requirements of
section 110(a)(2)(D)@1)I) of the CAA. If
such an alternative arises through
discussions with the State of New
Mexico, as well as other stakeholders, it
may provide a basis for submittal by the
state of a revised SIP, withdrawal of the
FIP, and the resolution of pending
litigation.

II. Today’s Final Rule

A. Issuance of a Stay and Delay of the
Effectiveness of the NM FIP Rule

Pursuant to section 705 of the APA,
the EPA hereby stays the effectiveness
of the NM FIP Rule for a period of 90
days from the date of publication of this
Federal Register notice. By this action,
we are staying the effectiveness of the
rule published in the Federal Register
on August 22, 2011 (76 FR 52388). This
stay of effectiveness will remain in
place for 90 days from today. This
action adds a note to 40 CFR 52.1628
that there is a 90 day stay of the
effectiveness of the NM FIP Rule, but, in
its substance, it does not alter any future
compliance requirements. There are no
compliance obligations under the terms
of the NM FIP that arise during the 90
day period.

Under section 705 of the APA, “an
agency * * * may postpone the
effective date of [an] action taken by it
pending judicial review.” This source of
authority requires an Agency finding
that “justice requires” a temporary stay
of rule requirements. Accordingly, as
groundwork for the mentioned
discussions among the Agency, the State
of New Mexico, and other stakeholders,
EPA now finds that justice requires a
90-day stay of the rule’s effectiveness.
Our temporary stay of the effectiveness
of the NM FIP Rule applies only to any
requirements established in 40 CFR
52.1628 during the 90-day stay and does
not extend the ultimate compliance
timeframe set out in the rule, which is
a statutory requirement under CAA
section 169A(b)(2)(A). Nevertheless,
EPA intends to undertake a future
rulemaking to either: (1) Extend the
compliance time for the NM FIP to
accommodate the stay; or (2) account for
an alternative proposal. If the
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discussions of new alternatives lead to
an additional regulatory proposal, the
public would have the opportunity to
evaluate and comment on such new
proposal through EPA’s rulemaking
process.

B. Basis for Making This Action
Effective on the Date of Publication

The EPA also believes that there is
good cause to make today’s action
effective immediately, rather than
effective within 30 days, within the
meaning of 5 U.S.C. 553(d)(3). One
purpose of the 30-day waiting period
prescribed in 5 U.S.C. 553(d) is to give
affected parties a reasonable time to
adjust their behavior and prepare before
the final action takes effect. Whereas
here, the affected parties are
anticipating this action and requesting
the flexibility it provides, and any delay
in its effectiveness will result in
unnecessary delays for productive
negotiations. Therefore, balancing the
necessity for immediate implementation
against principles of fundamental
fairness, which require that all affected
persons be afforded a reasonable
amount of time to prepare for the
effective date of this action, EPA has
determined that it is unnecessary,
impracticable and contrary to the public
interest to delay this action.
Additionally, since this action does not
“implement, interpret, or prescribe law
or policy,” within the meaning of 5
U.S.C. 551(4), nor makes changes to
substantive requirements, EPA
concludes that it does not constitute a
substantive rulemaking. Therefore, it is
not subject to notice and comment
requirements.

III. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review 13563

This action will stay the effectiveness
of the NM FIP for 90 days and imposes
no additional requirements. This type of
action is exempt from review under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011).

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Under the
Paperwork Reduction Act, a “collection
of information” is defined as a
requirement for “answers to * * *
identical reporting or recordkeeping
requirements imposed on ten or more

persons * * *” 44 U.S.C. 3502(3)(A).
Because the temporary stay is for the
effectiveness of a rule that applies to a
single facility, (SJGS), the Paperwork
Reduction Act does not apply. See 5
CFR part 1320(c).

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for our regulations in 40 CFR
are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

This action is not subject to the
Regulatory Flexibility Act (RFA), which
generally requires an agency to prepare
a regulatory flexibility analysis for any
rule that will have a significant
economic impact on a substantial
number of small entities. The RFA
applies only to rules subject to notice
and comment rulemaking requirements
under the APA or any other statute. This
action is not subject to notice and
comment requirements under the APA
or any other statute because, although
subject to the APA, this action does not
“implement, interpret, or prescribe law
or policy,” within the meaning of APA
§551(4).

D. Unfunded Mandates Reform Act
(UMRA)

This action contains no Federal
mandates under the provisions of Title
IT of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531—
1538 for State, local, or tribal
governments or the private sector. EPA
has determined that this temporary stay
does not contain a Federal mandate that
may result in expenditures that exceed
the inflation-adjusted UMRA threshold
of $100 million by State, local, or Tribal
governments or the private sector in any
1-year. Therefore, this action is not

subject to the requirements of sections
202 or 205 of the UMRA.

This action is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. This
action stays the effectiveness of the NM
FIP for 90 days and imposes no
additional regulatory requirements.

E. Executive Order 13132: Federalism

This temporary stay does not have
federalism implications. It will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This action
merely temporarily stays the
effectiveness of a final rule. Thus,
Executive Order 13132 does not apply
to this action.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

EPA will consult and coordinate with
Tribes regarding BART alternatives
during the stay, however, this temporary
stay does not have tribal implications as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), because
it neither imposes substantial direct
compliance costs on tribal governments,
nor preempts tribal law. Furthermore,
this action does not “implement,
interpret, or prescribe law or policy,”
within the meaning of 5 U.S.C. 551(4),
and therefore, it does not constitute a
substantive rulemaking. As such, this
action only grants a 90-day stay of the
effectiveness of the NM FIP Rule
without altering any future established
compliance requirements. Therefore, the
requirements of section 5(b) and 5(c) of
the Executive Order do not apply to this
action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

This temporary stay is not subject to
Executive Order 13045 because it is not
a rule of general applicability, it is not
economically significant as defined
under Executive Order 12866, and does
not have a disproportionate effect on
children.

Executive Order 13045: Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997), applies to any rule that:
(1) Is determined to be economically
significant as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
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EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355 (May 22,
2001)), because it is not a significant
regulatory action under Executive Order
12866.

L. National Technology Transfer and
Advancement Act

This temporary stay is not subject to
the National Technology Transfer and
Advancement Act of 1995 (“NTTAA”).
Section 12(d) of the NTTAA, Public Law
104-113, 12(d) (15 U.S.C. 272 note),
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations

This temporary stay is not subject to
Executive Order 12898. Executive Order
12898 (59 FR 7629, February 16, 1994),
establishes federal executive policy on
environmental justice. Its main
provision directs federal agencies, to the
greatest extent practicable and
permitted by law, to make
environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this action
will not have disproportionately high
and adverse human health or
environmental effects on minority or
low-income populations because it does
not change the substance of 40 CFR
52.1628.

K. Congressional Review Act

This action is not subject to the
Congressional Review Act (“CRA”). The
CRA, 5 U.S.C. 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. The Section 804(3) of the
CRA defines “rule” as having the same
meaning given to such term in section
551 of the APA. See 5 U.S.C. 551(4).
Since this action is not designed to
implement, interpret, or prescribe law
or policy, within the meaning of APA,
this action is exempted from the
reporting requirements of the CRA.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Best available control
technology, Incorporation by reference,
Intergovernmental relations, Interstate
transport of pollution, Nitrogen dioxide,
Ozone, Particulate matter, Regional
haze, Reporting and recordkeeping
requirements, Sulfur dioxide, Visibility.

Dated: July 2, 2012.
Lisa P. Jackson,
Administrator.

Title 40, chapter I, of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2. Effective July 16, 2012, 40 CFR
52.1628 is stayed until October 15,
2012.

[FR Doc. 2012—-16952 Filed 7—13-12; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 375
[Docket No. FMCSA-2011-0313]
RIN 2126-AB41

Transportation of Household Goods in
Interstate Commerce; Consumer
Protection Regulations: Household
Goods Motor Carrier Record Retention
Requirements

AGENCY: Federal Motor Carrier Safety

Administration (FMCSA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: FMCSA amends the
regulations governing the period during
which household goods (HHG) motor
carriers must retain documentation of
an individual shipper’s waiver of
receipt of printed copies of consumer
protection materials. This change
harmonizes the retention period with
other document retention requirements
applicable to HHG motor carriers.
FMCSA also amends the regulations to
clarify that a HHG motor carrier is not
required to retain waiver documentation
from any individual shippers for whom
the carrier does not actually provide
services. This rule responds to a petition
filed by the American Moving and
Storage Association (AMSA).

DATES: This final rule is effective
November 13, 2012, unless an adverse
comment, or notice of intent to submit
an adverse comment, is either submitted
to the above docket via http://
www.regulations.gov on or before
August 15, 2012 or reaches the Docket
Management Facility by that date. If an
adverse comment, or notice of intent to
submit an adverse comment, is received
by August 15, 2012, we will withdraw
this direct final rule and publish a
timely notice of withdrawal in the
Federal Register.

ADDRESSES: You may submit comments
identified by docket number FMCSA-
2011-0313 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30) West Building Ground Floor
Room W12-140, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand Delivery: Same as mail
address above, between 9 a.m. and
5 p.m., E.T., Monday through Friday,
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except Federal holidays. The telephone
number is 202-366—9329.

To avoid duplication, please use only
one of these methods. See the ‘“Public
Participation and Comments” portion of
the SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: Mr.
Brodie Mack, FMCSA Household Goods
Enforcement and Compliance Team
Leader, (202) 385—2400.

SUPPLEMENTARY INFORMATION:
I. Public Participation and Comments

If you would like to participate in this
rulemaking, you may submit comments
and related materials. All comments
received will be posted, without change,
to http://www.regulations.gov and will
include any personal information you
have provided.

A. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (FMCSA-2011-0313),
indicate the specific section of this
direct final rule to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online, or by fax, mail or hand
delivery, but please use only one of
these means. We recommend that you
include your name and a mailing
address, an email address, or a phone
number in the body of your document
so that we can contact you if we have
questions regarding your submission. As
a reminder, FMCSA will only consider
adverse comments as defined in 49 CFR
389.39(b) and explained below.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Final Rule” and insert “FMCSA—
2011-0313” in the “Keyword” box.
Click ““Search” then click on the balloon
shape in the “Actions” column. If you
submit your comments by mail or hand
delivery, submit them in an unbound
format, no larger than 82 by 11 inches,
suitable for copying and electronic
filing. If you submit them by mail and
would like to know that they reached
the facility, please enclose a stamped,
self-addressed postcard or envelope.

B. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the

“Keyword” box insert “FMCSA-2011-
0313” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. If you do not have access to the
Internet, you may also view the docket
online by visiting the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

C. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

II. Regulatory Information

FMCSA publishes this direct final
rule under 49 CFR 389.39 because the
Agency determined that the rule is a
routine and non-controversial
amendment to 49 CFR part 375. The
rule reduces the record retention period
in 49 CFR 375.213(e)(3) from three years
to one year to harmonize it with the
retention period required for other
household goods shipping documents. It
also clarifies that a household goods
motor carrier is not required to retain
waiver documentation from an
individual shipper for whom the carrier
does not transport household goods or
provide related services. FMCSA does
not expect any adverse comments to this
rule because it merely makes this
recordkeeping requirement consistent
with others in 49 CFR part 375. If no
adverse comments, or notices of intent
to submit an adverse comment, are
received by August 15, 2012, this rule
will become effective as stated in the
DATES section. In that case,
approximately 30 days before the
effective date, we will publish a
document in the Federal Register
stating that no adverse comments were
received and confirming that this rule
will become effective as scheduled.
However, if we receive any adverse
comments or notices of intent to submit
an adverse comment, we will publish a
document in the Federal Register
announcing the withdrawal of all or part
of this direct final rule. If we decide to
proceed with a rulemaking following
receipt of any adverse comments, we
will publish a separate notice of
proposed rulemaking (NPRM) and

provide a new opportunity for
comment.

A comment is considered “adverse” if
the comment explains why this rule or
a part of this rule would be
inappropriate, including a challenge to
its underlying premise or approach, or
would be ineffective or unacceptable
without a change.

III. Legal Basis for the Rulemaking

The Secretary of Transportation’s
(Secretary) general jurisdiction to
establish regulations over transportation
of property by motor carrier is found at
49 U.S.C. 13501. Household goods
motor carriers are a subset of all
property motor carriers and are required
by 49 U.S.C. 13902 to register with
FMCSA as HHG motor carriers. The
Secretary’s authority to inspect, copy
and set retention periods for HHG motor
carriers’ records is found at 49 U.S.C.
14122. This rulemaking only applies to
HHG motor carriers that provide for-hire
transportation in interstate or foreign
commerce.

This rulemaking is based on the
statutory provisions cited above and on
the Household Goods Mover Oversight
Enforcement and Reform Act of 2005,
Title IV, Subtitle B of the Safe,
Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for
Users (SAFETEA-LU) (Pub. L. 109-59).
Section 4205 of SAFETEA-LU, codified
at 49 U.S.C. 14104(b)(2), requires HHG
motor carriers to distribute the
following two FMCSA consumer
pamphlets to prospective shippers:
“Your Rights and Responsibilities When
You Move,” and “Ready to Move?—
Tips for a Successful Interstate Move.”

The Secretary has delegated these
various authorities to the FMCSA
Administrator (49 CFR 1.73(a)).

IV. Background

On November 29, 2010, FMCSA
published a final rule entitled “Brokers
of Household Goods Transportation by
Motor Vehicle” (73 FR 72987). That rule
amended FMCSA’s regulations to
require HHG brokers to comply with
certain consumer protection
requirements. As a part of that rule,
FMCSA also amended existing
regulations to permit HHG motor
carriers to provide FMCSA’s consumer
protection publications by Internet in
place of paper copies (49 CFR
375.213(a) and (b)). In accordance with
that rule, if an individual shipper elects
to waive physical receipt of the
consumer protection information and
instead chooses to access the
information via hyperlink on the
Internet, HHG motor carriers must
obtain a signed paper or electronic
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receipt from the shipper documenting
this waiver (49 CFR 375.213(e)(2)).
Household goods motor carriers must
keep this receipt on file for three years
(49 CFR 375.213(e)(3)).

On January 11, 2011, the American
Moving and Storage Association
(AMSA) submitted a petition for
rulemaking to amend 49 CFR
375.213(e). AMSA requested that
FMCSA reduce the retention period for
the waiver documentation from three
years to one year to harmonize this
requirement with other one-year
document retention requirements in 49
CFR part 375. AMSA also requested that
FMCSA amend § 375.213(e)(3) to clarify
that household goods motor carriers are
only required to retain receipts from
those shippers for whom they actually
provide moving services.

A copy of AMSA’s current petition is
in Docket FMCSA—-2011-0313, as well
as Docket FMCSA—-2004-17008.

V. Discussion of the Rule

FMCSA amends 49 CFR 375.213(e)(3)
by reducing the retention period from
three years to one year for signed
receipts documenting an individual
shipper’s waiver of physical receipt of
the consumer protection publications
“Your Rights and Responsibilities When
You Move,” and “Ready to Move?—
Tips for a Successful Interstate Move.”
This change would harmonize this
requirement with other requirements in
part 375 that require HHG motor carriers
to retain shipping documents for only
one year. See, for example, 49 CFR
375.403(c) (binding estimates);

§ 375.405(d) (non-binding estimates);
and § 375.501(g) (orders for service).
FMCSA does not believe that any valid
consumer protection purpose would be
served by requiring HHG motor carriers
to retain the consumer protection
waiver receipt documentation two years
longer than the other documentation
about a shipper’s move. In any event,
without the other documentation related
to a shipper’s move, FMCSA would be
limited in its ability to use the waiver
for enforcement purposes.

FMCSA also amends 49 CFR
375.213(e)(3) by clarifying that a HHG
motor carrier that obtains a signed
waiver from a shipper is required to
comply with the retention requirements
in § 375.213(e)(3) only if the carrier
actually provides moving services to the
shipper. FMCSA estimates that shippers
solicit approximately three estimates
from different household goods carriers
before choosing one. The Agency does
not believe there are any significant
consumer protection benefits associated
with requiring a HHG carrier to retain
receipts for prospective shippers that

ultimately do not use its services. As a
result, § 375.213(e)(3) no longer requires
HHG carriers to retain receipts from
shippers who decide not to use that
particular HHG motor carrier.

VI. Regulatory Analyses

Executive Order (E.O.) (Regulatory
Planning and Review), Executive Order
13563 (Improving Regulation and
Regulatory Review), and DOT
Regulatory Policies and Procedures

FMCSA has determined that this
direct final rule is not a “significant
regulatory action” within the meaning
of Executive Order (E.O.) 12866, as
supplemented by E.O. 13563 (76 FR
3821, January 21, 2011), or within the
meaning of DOT regulatory policies and
procedures. The estimated cost or
benefit of the direct final rule is not
expected to exceed the $100 million
annual threshold for economic
significance; therefore, any costs or
benefits associated with the rule are
expected to be minimal. Moreover, the
Agency does not expect the direct final
rule to generate substantial
Congressional or public interest.
Therefore, this rule has not been
formally reviewed by the Office of
Management and Budget. No
expenditures are required of the affected
population because this rule reduces a
regulatory burden.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(RFA), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121,
110 Stat. 857), FMCSA is not required
to prepare a final regulatory flexibility
analysis under 5 U.S.C. 604(a) for this
final rule because the agency has not
issued a notice of proposed rulemaking
prior to this action.

Unfunded Mandates Reform Act

FMCSA is not required to prepare an
assessment under the Unfunded
Mandates Reform Act of 1995, 2 U.S.C.
1531, et seq., evaluating a discretionary
regulatory action because the Agency
has not issued an NPRM prior to this
action.

E.O. 13132 (Federalism)

A rule has implications for
Federalism under Section 1(a) of E.O.
13132 if it has “substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” FMCSA
has determined that this rule would not
have substantial direct effects on States,
nor would it limit the policymaking

discretion of States. Nothing in this
document preempts any State law or
regulation.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501-3520), a
Federal agency must obtain approval
from the Office of Management and
Budget (OMB) for each collection of
information it conducts, sponsors, or
requires through regulations.

The FMCSA seeks approval of the
collection of information requirements
in this direct final rule to generate,
maintain, retain, disclose, and provide
information to, or for, the agency under
49 CFR part 375. The information
collected will assist individual
household goods shippers in their
commercial dealings with interstate
household goods carriers, thereby
providing a desirable consumer
protection service. The collection of
information would be used by
prospective household goods shippers
to make informed decisions about
contracts and services to be ordered,
executed, and settled within the
interstate household goods carrier
industry.

FMCSA estimates there are
approximately 6,000 active household
goods carriers.? This direct final rule
reducing the record retention time from
3 years to one year results in a smaller
burden on the HHG motor carrier
industry. However, necessary
adjustments were made to baseline
annual burden and cost estimates
because the Agency previously failed to
account for the paperwork burden/
reduction the November 29, 2010, final
rule “Brokers of Household Goods
Transportation by Motor Vehicle” (73
FR 72987) would have on household
goods carriers who provide consumers
electronic access to the mandated
consumer protection information.
FMCSA has calculated a program
adjustment decrease of 31,900 estimated
annual burden hours [5,524,500
proposed estimated annual burden
hours—5,556,400 currently-approved
estimated annual burden hours =
(31,900)] and a decrease of $5,328,000
in estimated annual costs to
respondents [$4,516,000 proposed
annual cost to respondents—$9,844,000
currently-approved annual cost to
respondents = —$5,328,000].2

The Agency has updated its baseline
for burden estimates and costs to
respondents in regard to consumers

1 Three year average for 2008—2010. See http://
www.fmesa.dot.gov/documents/facts-research/
CMV-Facts.pdf.

2 See http://www.reginfo.gov/public/do/
PRAViewICR?ref nbr=201007-2126-002.
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(shippers) requesting either printed or
electronic copies of Federal consumer
protection information, specifically,
Department of Transportation
publications FMCSA-ESA-03—-005
entitled ‘“Ready to Move?” and FMCSA-
ESA-03-006 “Your Rights and
Responsibilities When You Move.” The
Agency estimates that forty percent of
consumers will request printed copies
and the remaining sixty percent will
request electronic copies. HHG motor
carriers may provide a hyperlink
directed to each of these documents
from their Web sites, but are required to

obtain a receipt that indicates
verification of the shipper’s agreement
to access the Federal consumer
protection information on the Internet.
Although an increase in burden hours is
associated with carriers providing
hyperlinks, obtaining, and retaining
receipts from shippers who elect to
access these publications electronically,
there is a substantial reduction in
material costs from producing and
storing documents. In addition to these
adjustments, the Agency identified and
corrected a calculation error regarding
annual burden hours in the currently

approved Information Collection
Request (ICR).

Table 1 summarizes the revision to
annual burden estimates for IC1:
“Required Information for Prospective
Individual Shippers” based on Agency
errors found in the calculations done in
2010. A detailed analysis of the burden
hours can be found in the Paperwork
Reduction Act supporting statement that
corresponds with this direct final rule.
The supporting statement and its
attachments are in the docket associated
with this direct final rule (Docket No.
FMCSA-2011-0313).

TABLE 1—SUMMARY OF REVISIONS TO ANNUAL HOURLY BURDEN ESTIMATES DUE TO AGENCY ERRORS

Revision due
: Revision due to agency
Collection Old burden to error error (old—
error)
IC1:

“Ready to Move?” ............... 3,000 0 3,000
“Rights & Responsibilities” ..........ccccceeeveneene 68,000 — 34,000 34,000
Complaint & Inquiry Program Summary .... 1,000 —500 500
Arbitration Procedure Summary ................. 1,000 —500 500
Create SUMMAIIES .....oovieiitieeeitece ettt r et n e b e e sreerenreennens 2,400 0 2,400
Website HYPerlink ..........oooiiiiii s 0 0 0
SiIGNEA RECEIPES ...ttt e st esn e e nnennnenrennnes | teseenneneenneneenens 0 0
TOHAl FOr ICT et r ettt e e e nenne e et 75,400 —35,000 40,400

Table 2 below summarizes the
revisions to annual burden estimates
based on the Household Goods Broker

final rule of November 29, 2010. The
direct final rule to reduce the record
retention period for receipts from three

years to one year does not affect the
annual burden hour estimates, only the
capital costs shown in Table 3.

TABLE 2—SUMMARY OF REVISIONS TO ANNUAL HOURLY BURDEN ESTIMATES BASED ON HHG BROKER FINAL RULE OF

NOVEMBER 29, 2010

Total after

] Revision due Revision due H!(—ilr%brra)lléer

Collection to agency to HHG broker (error—HHG

error final rule broker final

rule)
IC1:

“REAAY 10 IMOVE?” .ottt ettt e e st e e e s bt e e e eab e e e e be e e e e nbeeesanneeeaneen 3,000 -1,500 1,500
“Rights & Responsibilities” ..........ccccccoevenene 34,000 —20,400 13,600
Complaint & Inquiry Program Summary .... 500 0 500
Arbitration Procedure Summary ................. 500 0 500
Create Summaries ........cccceeuveeennee 2,400 0 2,400
Website Hyperlink ..... 0 1,000 1,000
SIGNEA RECEIPES ..ttt ettt st e et e e b e e saeeebeeeaseeneaaneaeas 0 24,000 24,000
Lo £ U () G [ O PRSP RURPPTR 40,400 3,100 43,500

Table 3 summarizes the revision to
annual costs to respondents. Revisions
are due to consumer requests for
electronic pamphlets instead of printed
ones. A detailed analysis of annual costs

can be found in the Paperwork
Reduction Act supporting statement that
corresponds with this direct final rule.
The supporting statement and its
attachments are in the docket associated

with this direct final rule (Docket No.
FMCSA-2011-0313).
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TABLE 3—SUMMARY OF REVISIONS OF ESTIMATES OF ANNUAL COSTS TO RESPONDENTS

Total cost

Collection New cost Old cost reduction

(new—old)

IC1:

“Ready 10 MOVE?” ... ettt $288,000 $720,000 —$432,000
“Rights & Responsibilities” ...........cccccceeenee 3,264,000 8,160,000 —4,896,000
Complaint & Inquiry Program Summary .... 120,000 120,000 0
Arbitration Procedure SUMMAIY ........ccccciiiiieiiiienieeeese e 120,000 120,000 0
Total Capital Costs fOr ICT ...t 3,792,000 9,120,000 —5,328,000

We particularly request your
comments on whether the collection of
information is necessary for the FMCSA
to meet the goal of 49 CFR part 375 to
protect consumers, including: (1)
Whether the information is useful to
this goal; (2) the accuracy of the
estimate of the burden of the
information collection; (3) ways to
enhance the quality, utility and clarity
of the information collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of
automated collection techniques or
other forms of information technology.
You may submit comments on the
information collection burden
addressed by this direct final rule to the
Office of Management and Budget
(OMB). The OMB must receive your
comments by September 14, 2012. You
must mail or hand deliver your
comments to: Attention: Desk Officer for
the Department of Transportation,
Docket Library, Office of Information
and Regulatory Affairs, Office of
Management and Budget, Room 10102,
725 17th Street NW., Washington, DC
20503. Please also provide a copy of
your comments on the information
collection burden addressed by this
direct final rule to docket FMCSA—
2011-0313 in www.regulations.gov by
one of the four ways shown above under
the ADDRESSES heading.

National Environmental Policy Act and
Clean Air Act

FMCSA analyzed this rule in
accordance with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321 et seq.). The
Agency has determined under its
environmental procedures Order 5610.1,
published March 1, 2004 in the Federal
Register (69 FR 9680), that this action is
categorically excluded (CE) from further
environmental documentation under
Appendix 2, Paragraph 6(q) of the Order
(69 FR 9703). This CE relates to
regulations implementing record
preservation procedures for household
goods freight forwarders, brokers, and

motor carriers, including record types
and retention periods. In addition, the
Agency believes this rule includes no
extraordinary circumstances that will
have any effect on the quality of the
environment. Thus, the action does not
require an environmental assessment or
an environmental impact statement.

FMCSA also analyzed this rule under
the Clean Air Act, as amended (CAA),
section 176(c) (42 U.S.C. 7401 et seq.),
and implementing regulations
promulgated by the Environmental
Protection Agency. Approval of this
action is exempt from the CAA’s general
conformity requirement since it does
not affect direct or indirect emissions of
criteria pollutants.

E.O. 13211 (Energy Effects)

FMCSA has analyzed this direct final
rule under E.O. 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. The Agency has
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under E.O. 12866 and is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
Therefore, no Statement of Energy
Effects is required.

E.O. 13045 (Protection of Children)

E.O. 13045, Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, Apr. 23,
1997), requires agencies issuing
“economically significant” rules, if the
regulation also concerns an
environmental health or safety risk that
an agency has reason to believe may
disproportionately affect children, to
include an evaluation of the regulation’s
environmental health and safety effects
on children. As discussed previously,
this direct final rule is not economically
significant. Therefore, no analysis of the
impacts on children is required. In any
event, FMCSA does not anticipate that
this regulatory action could in any
respect present an environmental or
safety risk that could disproportionately
affect children.

E.O. 12988 (Civil Justice Reform)

This final rule meets applicable
standards in sections 3(a) and 3(b)(2) of
E.O. 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

E.O. 12630 (Taking of Private Property)

FMCSA reviewed this final rule in
accordance with Executive Order 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights, and has determined it will not
affect a taking of private property or
otherwise have taking implications.

Privacy Impact Assessment

FMCSA conducted a privacy impact
assessment of this rule as required by
section 522(a)(5) of the FY 2005
Omnibus Appropriations Act, Public
Law 108-447, 118 Stat. 3268 (Dec. 8,
2004) [set out as a note to 5 U.S.C.
552a]. Section 522 of title I of division
H of the Consolidated Appropriations
Act, 2005, enacted December 8, 2004
(Pub. L. 108—447, 118 Stat. 2809, 3268,
5 U.S.C. 552a note) requires the Agency
to conduct a privacy impact assessment
(PIA) of a regulation that will affect the
privacy of individuals. This rule does
not require the collection of any
personally identifiable information.

The Privacy Act (5 U.S.C. 552a)
applies only to Federal agencies and any
non-Federal agency which receives
records contained in a system of records
from a Federal agency for use in a
matching program. FMCSA has
determined this rule will not result in
a new or revised Privacy Act System of
Records for FMCSA.

Executive Order 12372
(Intergovernmental Review)

The regulations implementing
Executive Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this program.

List of Subjects in 49 CFR Part 375

Advertising, Arbitration, Consumer
protection, Freight, Highways and
roads, Insurance, Motor carriers, Moving
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of household goods, Reporting and
recordkeeping requirements.

VII. The Final Rule

For the reasons stated in the
preamble, FMCSA amends 49 CFR part
375 in title 49, Code of Federal
Regulations, chapter III, subchapter B,
as follows:

PART 375—TRANSPORTATION OF
HOUSEHOLD GOODS IN INTERSTATE
COMMERCE; CONSUMER
PROTECTION REGULATIONS

m 1. The authority citation for part 375
continues to read as follows:

Authority: 49 U.S.C. 13102, 13301, 13501,
13704, 13707, 13902, 14104, 14706, 14708;
subtitle B, title IV of Pub. L. 109-59; and 49
CFR 1.73.

m 2. Revise § 375.213, paragraph (e)(3),
to read as follows:

§375.213 What information must | provide
to a prospective individual shipper?
* * * * *

(e) * x %

(3) You must maintain the signed
receipt required by paragraph (e)(2) of
this section for one year from the date
the individual shipper signs the receipt.
You are not required to maintain the
signed receipt when you do not actually
transport household goods or perform
related services for the individual
shipper who signed the receipt.

Issued on: July 6, 2012.

Anne S. Ferro,

Administrator.

[FR Doc. 201217268 Filed 7-13-12; 8:45 am]
BILLING CODE 4910-EX-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 120109034-2171-01]
RIN 0648-XC077

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Adjustment of Georges Bank
Yellowtail Flounder Annual Catch
Limits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason
adjustment of annual catch limits.

SUMMARY: NMFS announces
adjustments to the 2012 fishing year

(FY) Georges Bank (GB) yellowtail
flounder annual catch limits (ACLs) for
the Atlantic scallop and Northeast (NE)
multispecies fisheries. This action is
based on new projections of the
expected catch of GB yellowtail
flounder by the scallop fishery and is
consistent with a request for the ACL
adjustments from the New England
Fishery Management Council (Council).
The intent is to provide additional
harvest opportunity to the NE
multispecies fishery while ensuring
sufficient amounts of GB yellowtail
flounder are available for the scallop
fishery.

DATES: Effective July 13, 2012, through
April 30, 2013.

FOR FURTHER INFORMATION CONTACT:
Brett Alger, Fisheries Management
Specialist, (978) 675—-2153, fax (978)
281-9135.

SUPPLEMENTARY INFORMATION:

Background

The GB yellowtail catch limit for U.S.
fisheries, commonly called quotas, are
set through an agreement process with
Canada as part of the U.S./Canada
Resource Sharing Understanding
(Understanding). Scientists from both
countries conduct a joint assessment of
the transboundary stock and provide
advice on catch level recommendations
to a joint U.S. and Canadian committee
called the Transboundary Management
Guidance Committee (TMGC). The
TMGC establishes an overall quota,
called the Total Shared Total Allowable
Catch (TAC), which is then subdivided
to the two countries using an agreed-
upon allocation formula. For FY 2012,
the U.S. portion of this quota is 564 mt.

The Council makes recommendations
to NMFS on further partitioning the U.S.
GB yellowtail quota between the NE
multispecies, scallop, and other
fisheries. The allocation to the scallop
fishery, known as the sub-ACL, is
specified in regulations to be set at an
amount equal to 90 percent of the
projected need by that fishery, to
maximize scallop catch. The groundfish
sub-ACL is determined after deducting
the sub-ACL allocated to the scallop
fishery and the sub-ACLs allocated to
the state-waters fisheries and non-
groundfish fisheries. Framework
Adjustment (FW) 44 to the NE
Multispecies Fishery Management Plan
(FMP), implemented May 1, 2010 (75 FR
18356), established the current sub-ACL
allocation to the scallop fishery at 307.5
mt. FW 47 to the FMP, implemented
May 2, 2012 (77 FR 26104), established
the 2012 FY GB yellowtail flounder sub-
ACL for the groundfish fishery at 217.7
mt.

Scallop fishing vessels, which catch
GB yellowtail flounder while fishing for
scallops, are required to retain all legal-
sized yellowtail flounder they catch. All
yellowtail flounder caught by scallop
vessels, including those discarded at
sea, are counted against the scallop
fishery’s sub-ACL. The majority of
groundfish vessels catch GB yellowtail
flounder in trawl nets, either as
incidental catch while targeting other
groundfish stocks, or while targeting GB
yellowtail flounder.

Almost all of the GB yellowtail
flounder caught by NE multispecies
fishing vessels are caught by vessels
participating in the sector program.
Sectors receive an Annual Catch
Entitlement (ACE) for each regulated
groundfish species allocated, including
GB yellowtail flounder in the GB broad
stock area. The amount of ACE varies by
sector. When a sector has caught its
entire available ACE for a given stock,
vessels in that sector can no longer fish
within the applicable stock area for that
fish stock. The amount of the sub-ACL
allocated to groundfish vessels,
therefore, can be constraining on sector
vessels that are fishing for other
groundfish species, or that are targeting
GB yellowtail flounder.

During the April 25, 2012, Council
meeting in Mystic, CT, members of the
NE multispecies fishing industry
expressed concern to the Council that
the 2012 NE multispecies GB yellowtail
flounder sub-ACL of 217.7 mt is too
low. Given this concern and indications
that the scallop fishery sub-ACL for GB
yellowtail flounder may be higher than
needed by the scallop fishery in light of
more current catch information, the
Council requested that NMFS create a
GB yellowtail flounder working group to
explore the possibilities of increasing
the amount of GB yellowtail sub-ACL
allocated to the groundfish fishery. The
request suggested that the working
group include members from the TMGC,
Council Groundfish and Scallop
Committees, and NMFS and Council
staff. The Council requested that the
working group review the possibility of
revising the sub-ACLs for the scallop
and groundfish fisheries based on new
information suggesting that the
projections of GB yellowtail flounder
catch in the scallop fishery were much
higher than needed, and to consider
modification of the U.S. and Canadian
shares of GB yellowtail flounder
established through the Understanding.

In response to this request, NMFS
formed a working group, which also
included fishing industry and
nongovernmental organization
representatives. The working group held
teleconferences on May 11, 2012, and
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May 18, 2012, a 1-day workshop in New
Bedford, MA, on May 23, 2012, and
teleconferences on May 31, 2012, and
June 15, 2012. During these five
meetings, the working group discussed
a range of short-term and long-term
measures for GB yellowtail flounder
management, in addition to the Council
requests made at its April 2012 meeting.
The working group recognized that the
most effective short-term tool to address
the Council’s request was to utilize
existing regulatory authority to revise
sub-ACLs allocated to the scallop and
groundfish fisheries for GB yellowtail
flounder. To determine the feasibility
and magnitude of potential revisions of
the scallop and groundfish sub-ACLs,
the working group asked for updated
projections NMFS’s Northeast Fisheries
Science Center (NEFSC) of expected
catch of GB yellowtail flounder in FY
2012 by the scallop fishery. As a
complementary action to such revisions,
the working group also discussed the
possibility of eliminating or adjusting
accountability measures (AMs) for the
scallop fishery, should the sub-ACL for
the scallop fishery be reduced
substantially.

In addition to the working group
meetings, a joint Groundfish Committee
and Scallop Committee (Joint
Committee) was convened on June 18,
2012 in Portland, ME, to discuss the
Council’s original requests and review
the discussions from the working group.
On that same date, the NEFSC provided
revised projections of possible GB
yellowtail flounder catch by the scallop
fishery ranging from 47.6 mt to 174.3
mt, with a median projection of 105.2
mt. Using these new projections, the

Joint Committee recommended to the
Council that they request that NMFS use
its current regulatory authority to
reduce the scallop GB yellowtail
flounder sub-ACL to 90 percent of 174.3
mt (156.9 mt), and increase the
groundfish GB yellowtail flounder sub-
ACL by the amount of this reduction
(150.6 mt) to 368.3 mt. In addition, the
Joint Committee requested emergency
action to temporarily relieve the scallop
fishery from any AM triggered by catch
less than 307.5 mt that would otherwise
be required, based on the reduced sub-
ACL. In making this recommendation,
the Joint Committee emphasized that, if
the overall ACL for GB yellowtail
flounder were exceeded, there would
still be an AM in place, calling for a
pound-for-pound reduction in the
amount of the overage in the FY 2013
U.S./Canada TAC. At its June 21, 2012,
meeting, the Council adopted the Joint
Committee recommendations,
requesting that NMFS revise the scallop
and groundfish sub-ACLs for GB
yellowtail flounder and requested an
emergency action to temporarily relieve
the scallop fishery from any AM that
would have been triggered by catch of
GB yellowtail flounder less than 307.5
mt.

Adjustment of Georges Bank Yellowtail
Flounder Sub-Annual Catch Limits

The regulatory authority for revising
the scallop and groundfish sub-ACLs for
GB yellowtail is in 50 CFR part 648,
subpart F. Because of uncertainty in the
initial estimates of yellowtail flounder
catch in the scallop fishery, FW 47 to
the FMP implemented a mechanism (at
§ 648.90(a)(4)(iii)(C)) requiring NMFS to

re-estimate the expected GB yellowtail
flounder catch by the scallop fishery by
January 15 of each fishing year. If the re-
estimate of projected GB yellowtail
flounder indicates that the scallop
fishery will catch less than 90 percent
of its sub-ACL, NMFS may reduce the
scallop fishery sub-ACL to the amount
expected to be caught, and increase the
NE multispecies fishery sub-ACL for GB
yellowtail flounder up to the difference
between the original estimate and the
revised estimate.

Based on the new projections of GB
yellowtail flounder catch by the scallop
fishery, and this authority, effective July
13, 2012, through April 30, 2013 (unless
further revised through an additional
inseason action), NMFS is reducing the
scallop fishery sub-ACL of GB
yellowtail flounder by 150.6 mt (307.5
mt—156.9 mt) and increasing the NE
multispecies sub-ACL of GB yellowtail
flounder by 150.6 mt to 368.3 mt (See
Table 1). Revising the sub-ACL for the
scallop fishery at the high end of the
projected GB yellowtail flounder catch
is intended to avoid an underestimation
of such catch at a relatively early point
in the scallop FY, while allowing a
meaningful increase in the groundfish
sub-ACL for this stock as soon as
possible. This revised allocation of
368.3 mt GB yellowtail flounder to the
NE multispecies fishery is allocated
between the sector sub-ACL and the
common pool sub-ACL in the same
proportion as the original sub-ACL (See
Tables 2 and 3). NMFS will continue to
monitor both fisheries and, if necessary,
make additional adjustments prior to
January 15, 2013.

TABLE 1—GEORGES BANK YELLOWTAIL FLOUNDER SUB-ACLS

[In metric tons]

Groundfish Scallop Other; Not fishery specific Total
Current Sub-ACL 217.7 307.5 547.8
Adjustment Amount .... +150.6 —-150.6 N/A
Revised Sub-ACL 368.3 156.9 547.8

TABLE 2—SECTOR AND COMMON PooL SuB-ACLS
[In metric tons]

Sector Common pool Total
CUITENT SUD-ACL ..ottt h et bt sttt e et e s b e e st e e saneereeseneans 215.2 25 217.7
Adjustment Amount ... +148.9 +1.7 N/A
RNV 7= T I T o R O SRR 364.1 4.2 368.3
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TABLE 3—ALLOCATIONS FOR SECTORS AND THE COMMON POOL
[In metric tons]

Sector name Original Revised
FIXEA GRAI SECIOT ...ttt ettt b e h et et e s ae e e b e e e hs e e bt e sabe e bt e sab e e b e e e abeesaeenreenaneeas 0.0 0.0
LY U T =T T = =T | PRSPPI 0.0 0.1
New Hampshire Permit BanK .........ccccoioiiiiiiiiie ettt st ettt ae e e e se e b sbeeeane s 0.0 0.0
Northeast Coast COMMUNILIES SECLOT ......c..uiiiiiiiiiiiiie ittt sttt s sb e sateebe e ebeesneeenneas 1.8 3.1
NOrtheast FiShery SECIOT I ...... ..ottt sttt et et b e sbe e es 4.2 7.0
NOheast FIShEry SECLOT Tl ..... ..ottt sttt s e sae e st e e sbe e ebeenbeeenneas 0.0 0.0
NOrtheast FiShery SECIOT IV ... et sttt st e sbe e e b sbeeeane s 4.7 8.0
NOhEast FISNErYy SECLOT V...t et sttt e e b e e sae e eate e sbe e e be e aaeeenneas 13.5 22.8
NoOrtheast FiShery SECIOr VI ...t sttt ettt e b e eane s 5.9 9.9
NOheast FIShEry SECLOT VII ...ttt sttt e e e sae e sabeenbe e e be e saeeenneas 20.3 34.4
Northeast FiShery SECIOr VIII .........oo ittt et e b e s 23.8 40.3
NOtheast FIShEry SECLOT IX ... .. ettt sttt e e b e e sae e sateesbeeebe e aaeeenneas 60.8 102.8
NOrtheast FiShery SECIOT X ... ittt st b e sre e sbe e bt sbeesanees 0.0 0.1
NOheast FIShEry SECLOT XI ...ttt sttt e e b e e sae e sateesbeeebeesaeeenneas 0.0 0.0
Northeast FiShery SECIOr XII ...ttt ettt eb e bt sbeeeanees 0.0 0.0
Northeast Fishery Sector XIII ..................... 36.2 61.3
Port Clyde Community Groundfish Sector . 0.0 0.0
Sustainable Harvest Sector 1 .........cccccent 27.2 46.0
Sustainable Harvest SECIOT 3 ...ttt ettt sbe e se e et eer e sreesne e e 1.0 1.6
(S =1 SIS T=Tex (o] PSR TRRTRN 15.8 26.7
All Sectors Combined ... 215.2 364.1
(070703100 Te] T =L o o ORI PP VRORRPRNE 25 4.2

Note: All ACE values for sectors outlined in Table 3 assume that each sector permit is valid for FY 2012.

Council Request To Exempt Scallop
Fishery From Accountability Measures

In addition to the request to adjust the
GB yellowtail flounder sub-ACLs for the
scallop and NE multispecies fisheries,
the Council requested that NMFS use
emergency authority granted to the
Secretary of Commerce by section 305(c)
of the Magnuson-Stevens Fishery
Conservation and Management Act to
partially exempt the scallop fishery
from AMs based on the reduced scallop
fishery sub-ACL. This request would
exempt the scallop fishery from
required AMs for any catch above the
revised sub-ACL, but below the initially
allocated sub-ACL of 307.5 mt. Under
the Council’s request, the scallop fishery
would be subject to AMs for any catch
above 307.5 mt, while the existing
pound-for-pound payback at the overall
fishery-level ACL, as specified in the
Understanding, would remain in place.
NMFS is announcing, through this
notice, its intent to propose a separate
rulemaking to exempt the scallop
fishery from AMs for GB yellowtail
flounder for catch below 307.5 mt,
consistent with the Council’s request. A
separate rulemaking for the emergency
measure is necessary because of the
need to revise, as soon as possible, the
sub-ACLs to increase the GB yellowtail
flounder available to the groundfish
fishery. Because the revisions being
implemented through this action can be
taken as an inseason adjustment, and
are contemplated and required under

current regulations, it can be done more
quickly than the emergency action
request. As soon as possible, NMFS will
publish a proposed rule to revise the
scallop fishery AM, as requested by the
Council; the proposed rule will include
an opportunity for public comment.

Classification

This action is authorized by 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

The Deputy Administrator for
Regulatory Programs, performing the
functions of the Assistant Administrator
for Fisheries, NOAA, finds good cause
pursuant to 5 U.S.C. 553(b)(3)(B) to
waive prior notice and the opportunity
for public comment for this in season
sub-ACL adjustment because notice and
comment would be impracticable and
contrary to the public interest. The
regulations at § 648.90(a)(4)(iii)(C) grant
the NMFS Northeast Regional
Administrator authority to reduce the
scallop fishery sub-ACL to the amount
projected to be caught, and increase the
groundfish fishery sub-ACL up to the
amount reduced from the scallop fishery
in order to maximize the GB yellowtail
flounder yield. The updated projections
of GB yellowtail flounder catch in the
scallop fishery only recently became
available on June 18, 2012. Given this
fact, the time necessary to provide for
prior notice and comment would
prevent NMFS from implementing the
necessary sub-ACL adjustments in a
timely manner. A resulting delay in the

sub-ACL adjustments could prevent in
the short-term NE multispecies vessels
from harvesting GB yellowtail flounder
catch at higher rates and potentially
prevent the full harvest of the sub-ACLs
of other groundfish stocks that are
caught coincidentally with GB
yellowtail flounder. Given the
significant decreases in catch limits for
many groundfish stocks in FY 2012,
even short-term reductions in such
limits when no longer needed could
have devastating and unnecessary
negative economic consequences on
fishermen. Giving effect to this rule as
soon as possible will prevent these
unnecessary impacts.

The Deputy Administrator for
Regulatory Programs, performing the
functions of the Assistant Administrator
for Fisheries, NOAA, also finds good
cause pursuant to 5 U.S.C. 553(d)(3) to
waive the 30-day delay in effectiveness
for this action for these same reasons.
Further, there is no need to allow the
industry additional time to adjust to this
rule because it does not require
immediate action on the part of
individual scallop or groundfish
fishermen.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 11, 2012.
Lindsay Fullenkamp,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012—-17245 Filed 7-13-12; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 51
[Doc. Number FV-11-0046]

United States Standards for Grades of
Almonds in the Shell

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The Agricultural Marketing
Service (AMS), of the Department of
Agriculture (USDA), is proposing to
revise the United States Standards for
Grades of Almonds in the Shell. AMS
received written requests from the
produce industry to amend the
standards to align inspection procedures
for incoming inspections (based on the
marketing order) and outgoing
inspections (based on the grade
standards). Therefore, AMS is proposing
to change the determination of internal
defects from count to weight.

DATES: Comments must be received by
August 15, 2012.

ADDRESSES: Interested persons are
invited to submit written comments to
the Standardization and Training
Branch, Fresh Products Division, Fruit
and Vegetable Programs, Agricultural
Marketing Service, U.S. Department of
Agriculture, National Training and
Development Center, Riverside Business
Park, 100 Riverside Parkway, Suite 101,
Fredericksburg, VA 22406: Fax (540)
361-1199, or on the Web at:
www.regulation.gov. Comments should
make reference to the dates and page
number of this issue of the Federal
Register and will be made available for
public inspection in the above office
during regular business hours.
Comments can also be viewed on the
www.regulations.gov Web site. The
current United States Standards for
Almonds in the Shell, along with the
proposed changes, will be available
either through the address cited above
or by accessing the AMS, Fresh

Products Division Web site at: http://
www.ams.usda.gov/freshinspection.
FOR FURTHER INFORMATION CONTACT: Dr.
Carl Newell, at the above address or call
(540) 361-1120.

SUPPLEMENTARY INFORMATION:

Executive Order 12866 Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612), AMS has considered
the economic impact of the proposed
action on small entities. The purpose of
the RFA is to fit regulatory actions to the
scale of businesses subject to such
actions so that small businesses will not
be unduly or disproportionately
burdened. Accordingly, AMS has
prepared this initial regulatory
flexibility analysis. Interested parties are
invited to submit information on the
regulatory and informational impacts of
these actions on small businesses.

This rule proposes to revise the
United States Standards for Grades of
Almonds in the Shell (standards) that
were issued under the Agricultural
Marketing Act of 1946 (7 U.S.C. 1621—
1627). Standards issued under the 1946
Act are voluntary.

Small agricultural service firms,
which include handlers, have been
defined by the Small Business
Administration (SBA) (13 CFR 121.201)
as those having annual receipts of less
than $7,000,000 and small agricultural
producers have been defined as those
having annual receipts of less than
$750,000.

There are approximately 53 handlers
of almonds that would potentially be
affected by the changes set forth in this
proposed rule and approximately 6,500
producers of almonds. Information
provided by the Almond Board of
California (ABC) indicates that
approximately 36 percent of the
handlers would be considered small
agricultural service firms.

According to data reported by the
National Agricultural Statistics Service
(NASS), the two-year average crop value
for 2008-09 and 2009-10 was $2.566
billion. Dividing that average by 6,500
producers yields average estimated
producer revenues of $394,769, which

suggests that the majority of almond
producers would be considered small
entities according to the SBA’s
definition.

The California almond bearing
acreage increased approximately 9
percent between 2008 and 2010, from
680,000 to 740,000 acres.
Approximately 1.643 billion pounds
(shelled basis) of almonds were
produced during the 2009-10 season.
More than two thirds of California’s
almond crop is exported to
approximately 90 countries worldwide,
and comprises nearly 80 percent of the
world’s almond supply.

The changes proposed herein will
have the effect of improving grading
methods and accuracy without adding
any additional financial burden to
buyers or sellers of almonds in the shell.
This rule changes one step in a multi-
step grading procedure (7 CFR 51.2080)
and changes the method of determining
one of five tolerances used in
determining grade (7 CFR
51.2075(b)(5)). The outgoing inspection
procedure will become more closely
aligned with incoming inspection by
shifting the basis (from count to weight)
in the standards for determining the
percentage of internal defects in an
inspection sample of almonds in the
shell.

In addition to simplifying the grading
process, the weight basis would yield a
more accurate percentage of internal
defects. With a count method, a defect
such as shriveling would result in a
particular kernel being counted as one
of the 300 kernels in the sample with
internal defects, even if the defect left
only a small portion of the original
kernel in the sample. Due to its lower
weight relative to a fully formed kernel,
a shriveled kernel has a smaller impact
on the percentage of internal defects
when the sample is weighed rather than
counted.

The lower average percentage of
internal defects using the weight
method was confirmed by a review of
shipping point inspection records, with
14 examples in which both the count
and weight method were used on the
same sample of inshell almonds. The
average serious damage percentages of
the count method and the weight
method were 1.5 percent and 0.8
percent, respectively. Smaller
percentages of defects in sampled lots
using the weight method will mean
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larger quantities of almonds meet a
particular grade, which would
positively affect the quality of the
almonds, as it would yield more
accurate percentages of defects,
resulting in higher payments to growers.

Shifting the determination of internal
(kernel) defects from a count basis to a
weight basis in the standards is
expected to contribute to efficiencies in
the grading process. It would make the
internal defects aspect of the outgoing
inspection process consistent with that
of the incoming inspection. Weighing
rather than counting the kernels may
result in slightly more time in the
inspection process, but any potential
effect on the cost of inspections is
expected to be minor or nonexistent,
and would be offset by the benefits.

There is no disproportionate impact
on smaller entities; entities of all sizes
will benefit.

This rule would not impose any
additional reporting or recordkeeping
requirements on either small or large
almond producers, handlers or
exporters and will be done at no cost to
the industry.

The use of grading services and
grading standards is voluntary unless
required by a specific Act, Federal
Marketing Order or Agreement, or other
regulations governing domestic, import
or export shipments.

USDA has not identified any Federal
rules that duplicate, overlap, or conflict
with this rule. However, there is a
marketing program which regulates the
handling of almonds under 7 CFR part
981. The revision being proposed in this
action only affects the inspection
procedures for internal defects in the
standards. As such, the proposed action
would not affect almonds in the shell
under the marketing order.

Alternatives were considered for this
action. One alternative would be to not
issue a proposed rule. However, the
need for revisions remains due to
differing procedures for incoming and
outgoing almond inspections, and the
proposal is the result of a request by
industry. Further, the purpose of these
standards is to facilitate the marketing
of agricultural commodities.

Executive Order 12988

The rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This action is not intended to
have retroactive effect. There are no
administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of the rule.

Section 203(c) of the Act directs and
authorizes the Secretary of Agriculture
“to develop and improve standards of
quality, condition, quantity, grade and

packaging and recommend and
demonstrate such standards in order to
encourage uniformity and consistency
in commercial practices.” AMS is
committed to carrying out this authority
in a manner that facilitates the
marketing of agricultural commodities
and makes copies of official standards
available upon request.

Background

On March 11, 2011, AMS received a
letter from the Almond Board of
California (Board) requesting that the
procedure for measuring internal
(kernel) defects in the United States
Standards for Grades of Almonds in the
Shell be changed from a count basis to
a weight basis. The purpose of this
change is to align incoming and
outgoing inspection procedures.

Currently, almonds must undergo
incoming inspections and may undergo
outgoing inspections. The almond
marketing order (part 981—Almonds
Grown in California) mandates that the
percentage of inedible kernels is
determined during an incoming
inspection. As required in the marketing
order (7 CFR 981.42 and 981.442
(Quality Control)), Federally licensed
state inspectors perform these
inspections on 100% of the product
moving from growers to handlers
(packers). Inedible kernel is defined in
section 981.8 and 981.408 of the
marketing order and is based on internal
(kernel) defects as defined in the
standards, in sections 51.2087 (Decay),
51.2088 (Rancidity), 51.2089 (Damage)
and 51.2090 (Serious Damage).

Federally licensed state inspectors
also perform outgoing inspections,
which are voluntary, on approximately
75% of all of the almonds going from
the handlers to domestic and
international markets, according to
shipping point records maintained by
Federal State Inspection.

The current procedures for
determining the percentage of defective
kernels in the two different inspections
are not the same. For incoming
inspections, the percentage of inedible
kernels is determined on a weight basis.
With outgoing inspections, however,
determining the percentage of internal
(kernel) defects, which is one step in a
multi-step procedure specified in the
standards for determining U.S. grade, is
done through a combination of count
and weight of the nuts in the sample.
This proposed change would more
closely align the procedures of the
incoming and outgoing inspections.

A key reason for making this change
is the increasing magnitude of exports of
almonds in the shell. Between the
2006/07 and 2009/10 seasons, export

shipments of almonds in the shell
doubled, rising from 148 to 297 million
pounds (inshell basis), according to
trade data from the Foreign Agricultural
Service of USDA. During this same time
period, the number of handlers
exporting almonds in the shell
increased by 42%. Due to the
substantial increase in the number of
handlers and volume of shipments, the
Board received numerous inquiries
regarding the reasons for the different
procedures for determining internal
defects on incoming and outgoing
inspections.

A number of handlers asked the
Board’s Food Quality and Safety
Committee (committee) to look into how
to change the standards to make
outgoing inspections more consistent
with the incoming inspection method.
Determining the percentage of nuts with
internal defects is the third of three
required steps in section 51.2080
Determination of Grade. In addition, a
10 percent tolerance for internal (kernel)
defects is one of five tolerances that are
specified in section 51.2075(b)(5) for
determining whether a lot of inshell
almonds is graded as U.S. No. 1.
Committee staff queried handlers that
ship almonds in the shell about
changing the determination of internal
defects from a count basis to a weight
basis, which would apply to both of
these sections.

AMS is proposing to amend section
51.2075(b)(5) by changing the word
“count” in the first line to “weight.”
The other four tolerances specified in
section 51.2075(b) remain unchanged.
AMS is also proposing to amend section
51.2080 by changing the word “count”
in the last line to “weight.” This would
make the internal defects aspect of the
outgoing inspection process consistent
with that of the incoming inspection
mandated by the marketing order.

The proposed rule provides for a 30-
day comment period for interested
parties to comment on the revisions to
the standard.

List of Subjects in 7 CFR Part 51

Agricultural commodities, Food
grades and standards, Fruits, Nuts,
Reporting and recordkeeping
requirements, Trees, Vegetables.

For reasons set forth in the preamble,
7 CFR part 51 is proposed to be
amended as follows:

PART 51—[AMENDED]
1. The authority citation for part 51
continues to read as follows:
Authority: 7 U.S.C. 1621-1627.

2.1In §51.2075, paragraph (b)(5) is
revised to read as follows:
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§51.2075 U.S.No. 1.

* * * * *

(b) * * *

(5) For internal (kernel) defects. 10
percent, by weight, for almonds with
kernels failing to meet the requirements
of this grade: Provided, that not more
than one-half of this tolerance or 5
percent shall be allowed for kernels
affected by decay or rancidity, damaged
by insects or mold or seriously damaged
by shriveling: And provided further,
that no part of this tolerance shall be
allowed for live insects inside the shell.
* * * * *

3.§51.2080 is revised to read as
follows:

Determination of Grade

§51.2080 Determination of Grade.

In grading the inspection sample, the
percentage of loose hulls, pieces of
shell, chaff and foreign material is
determined on the basis of weight. Next,
the percentages of nuts which are of
dissimilar varieties, undersize or have
adhering hulls or defective shells are
determined by count, using an adequate
portion of the total sample. Finally, the
nuts in that portion of the sample are
cracked and the percentage having
internal defects is determined on the
basis of weight.

Dated: July 11, 2012.
David R. Shipman,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2012-17229 Filed 7-13-12; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 457

[Docket No. FCIC-12-0006]

RIN 0563—-AC39

Common Crop Insurance Regulations;

Florida Citrus Fruit Crop Insurance
Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule; request for
comments.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to amend
the Common Crop Insurance
Regulations, Florida Citrus Fruit Crop
Insurance Provisions. The intended
effect of this action is to provide policy
changes, to clarify existing policy
provisions to better meet the needs of
policyholders, and to reduce

vulnerability to program fraud, waste,
and abuse. The proposed changes will
be effective for the 2014 and succeeding
Crop years.

DATES: Written comments and opinions
on this proposed rule will be accepted
until close of business August 15, 2012
and will be considered when the rule is
to be made final.

ADDRESSES: FCIC prefers that comments
be submitted electronically through the
Federal eRulemaking Portal. You may
submit comments, identified by Docket
ID No. FCIG-12-0006, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

o Mail: Director, Product
Administration and Standards Division,
Risk Management Agency, United States
Department of Agriculture, P.O. Box
419205, Kansas City, MO 64133-6205.

All comments received, including
those received by mail, will be posted
without change to http://www.
regulations.gov, including any personal
information provided, and can be
accessed by the public. All comments
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this rule.
For detailed instructions on submitting
comments and additional information,
see http://www.regulations.gov. If you
are submitting comments electronically
through the Federal eRulemaking Portal
and want to attach a document, we ask
that it be in a text-based format. If you
want to attach a document that is a
scanned Adobe PDF file, it must be
scanned as text and not as an image,
thus allowing FCIC to search and copy
certain portions of your submissions.
For questions regarding attaching a
document that is a scanned Adobe PDF
file, please contact the RMA Web
Content Team at (816) 823—4694 or by
email at rmaweb.content@rma.usda.gov.

Privacy Act: Anyone is able to search
the electronic form of all comments
received for any dockets by the name of
the person submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review the
complete User Notice and Privacy
Notice for Regulations.gov at http://
www.regulations.gov/#!privacyNotice.
FOR FURTHER INFORMATION CONTACT: Tim
Hoffmann, Director, Product
Administration and Standards Division,
Risk Management Agency, United States
Department of Agriculture, Beacon
Facility, Stop 0812, Room 421, P.O. Box
419205, Kansas City, MO 64141-6205,
telephone (816) 926-7730.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
non-significant for the purposes of
Executive Order 12866 and, therefore, it
has not been reviewed by the OMB.

Paperwork Reduction Act of 1995

Pursuant to the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35), the collections of
information in this rule have been
approved by OMB under control
number 0563-0053.

E-Government Act Compliance

FCIC is committed to complying with
the E-Government Act of 2002, to
promote the use of the Internet and
other information technologies to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes.

Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
This rule contains no Federal mandates
(under the regulatory provisions of title
II of the UMRA) for State, local, and
tribal governments or the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Executive Order 13132

It has been determined under section
1(a) of Executive Order 13132,
Federalism, that this rule does not have
sufficient implications to warrant
consultation with the States. The
provisions contained in this rule will
not have a substantial direct effect on
States, or on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation will not have substantial
and direct effects on Tribal governments
and will not have significant Tribal
implications.

Regulatory Flexibility Act

FCIC certifies that this regulation will
not have a significant economic impact
on a substantial number of small
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entities. Program requirements for the
Federal crop insurance program are the
same for all producers regardless of the
size of their farming operation. For
instance, all producers are required to
submit an application and acreage
report to establish their insurance
guarantees and compute premium
amounts, and all producers are required
to submit a notice of loss and
production information to determine the
amount of an indemnity payment in the
event of an insured cause of crop loss.
Whether a producer has 10 acres or
1000 acres, there is no difference in the
kind of information collected. To ensure
crop insurance is available to small
entities, the Federal Crop Insurance Act
authorizes FCIC to waive collection of
administrative fees from limited
resource farmers. FCIC believes this
waiver helps to ensure that small
entities are given the same opportunities
as large entities to manage their risks
through the use of crop insurance. A
Regulatory Flexibility Analysis has not
been prepared since this regulation does
not have an impact on small entities,
and, therefore, this regulation is exempt
from the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605).

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This proposed rule has been reviewed
in accordance with Executive Order
12988 on civil justice reform. The
provisions of this rule will not have a
retroactive effect. The provisions of this
rule will preempt State and local laws
to the extent such State and local laws
are inconsistent herewith. With respect
to any direct action taken by FCIC or
action by FCIC directing the insurance
provider to take specific action under
the terms of the crop insurance policy,
the administrative appeal provisions
published at 7 CFR part 11, or 7 CFR
part 400, subpart J for determinations of
good farming practices, as applicable,
must be exhausted before any action
against FCIC for judicial review may be
brought.

Environmental Evaluation

This action is not expected to have a
significant economic impact on the
quality of the human environment,
health, or safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Background

FCIC proposes to amend the Common
Crop Insurance Regulations (7 CFR part
457) by revising § 457.107 Florida Citrus
Fruit Crop Insurance Provisions, to be
effective for the 2014 and succeeding
crop years. Several requests have been
made for changes to improve the
insurance coverage offered, address
program integrity issues, simplify
program administration, and improve
clarity of the policy provisions.

Some of the proposed changes are a
result of the United States Department
of Agriculture (USDA) Acreage Crop
Reporting Streamlining Initiative, which
has an objective of using common
standardized data and terminology to
consolidate and simplify reporting
requirements for farmers. FCIC is
proposing to change the term “citrus
fruit crop” to “citrus fruit commodity”
and to rename the “citrus fruit
commodities” to be consistent with the
terms developed under the Acreage
Crop Reporting Streamlining Initiative.
This change will allow more efficient
sharing of data among agencies and will
assist in the effort to reduce the burden
of reporting the same information
multiple times. Some of the proposed
changes herein, such as the addition of
the term “citrus fruit group” minimize
the impact of changes to crop names.
With the incorporation of the term
“citrus fruit group” into the Florida
Citrus Fruit Crop Provisions, FCIC will
concurrently add a field in the actuarial
documents breaking each “citrus fruit
commodity” into “citrus fruit groups.”
The “‘citrus fruit groups” will be the
basis for determining coverage levels,
basic units, and administrative fees. In
most cases these proposed changes will
result in no change from the current
basis by which coverage levels are
selected, basic units are established, and
administrative fees are assessed.

To be consistent with the objectives of
the Acreage Crop Reporting
Streamlining Initiative, FCIC is planning
to replace the category of “‘type” in the
actuarial documents with four
categories named ‘“‘commodity type,”
“class,” “subclass,” and “intended
use.” FCIC is also planning to replace
the category of “practice” in the
actuarial documents with four
categories named ‘‘cropping practice,”

IEITE}

“organic practice,” “irrigation practice,”
and “interval.” Proposed changes to the
Florida Citrus Fruit Crop provisions,
such as replacing references to the term
“fruit type” with the terms “commodity
type” and “intended use” where
applicable, will provide an avenue for
this transition.

Some of the other proposed changes
are in response to an audit (05099-29—
At) by the Office of the Inspector
General (OIG). The report concluded the
Florida Citrus Fruit policy contains a
significant vulnerability because the
policy does not adequately account for
the salvage value of fruit insured as
fresh that is sold for another use. FCIC
agreed to revise the Florida Citrus Fruit
Crop Provisions for the 2014 crop year
to address this vulnerability.

The proposed changes are as follows:

1. Section 1—FCIC proposes to revise
the definition of “amount of insurance
(per acre)” to specify the Reference
Maximum Dollar Amount used in the
calculation will be based on the
applicable “commodity type” and
“intended use” in addition to the age of
trees. This change is being proposed
because the terms “commodity type”
and “intended use” are the terms that
will replace type in the actuarial
documents that are applicable to
determining the amount of insurance
per acre.

FCIC proposes to revise the definition
of “citrus fruit crop” by renaming it as
“citrus fruit commodity” since
insurable commodities are identified in
the actuarial documents. FCIC proposes
to replace the term “‘citrus fruit crop”
with the term “citrus fruit commodity”
where appropriate throughout the
Florida Citrus Fruit Crop Provisions.
However, in some places the term
“crop” will be changed to “insured
crop” which is defined in the Basic
Provisions or the term “crop” may be
retained if using the common meaning.
FCIC proposes to revise the definition of
the newly renamed term of “citrus fruit
commodity” by removing the old names
“Citrus I-IX” and renaming the “citrus
fruit commodities” as “‘oranges,”
“grapefruit,” ““tangelos,” “‘mandarins/
tangerines,” ‘“‘tangors,” “‘lemons,”
“limes,” and “‘any other citrus fruit
commodity designated in the actuarial
documents.” In some cases the new
“citrus fruit commodity” names will
result in several of the current “citrus
fruit crops” being combined into a
single “citrus fruit commodity.” For
example, the current “citrus fruit crops”
named “Citrus I (Early and mid-season
oranges), Citrus II (Late oranges juice),
Citrus VII (Late oranges fresh), and
Citrus VIII (Navel oranges)” will all fall
under the new “citrus fruit commodity”
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of “oranges.” In other cases the new
“citrus fruit commodity” names will
result in current “citrus fruit crops”
being split apart into multiple “citrus
fruit commodities.” For example, the
current “citrus fruit crop” named
“Citrus VI (Lemons and Limes)”’ will
become two separate ““citrus fruit
commodities” named “lemons” and
“limes.” This change is being proposed
because of the Acreage Crop Reporting
Streamlining Initiative. This proposed
change in terminology does not change
the varieties of citrus that are insurable.

FCIC proposes to remove the
definition of “citrus fruit type (fruit
type)” and add definitions of
“commodity type’” and “intended use”
to be consistent with the Acreage
Reporting and Streamlining Initiative.
“Commodity type” and “intended use”
are the categories that will replace type
in the actuarial documents that are
applicable to the Florida Citrus Fruit
Crop Provisions.

FCIC proposes to add the definition of
“citrus fruit group.” The term “citrus
fruit group” refers to a method of
grouping ‘‘commodity types” and
“intended uses” within the “citrus fruit
commodity” through the actuarial
documents for the purposes of electing
coverage levels, establishing basic units,
and assessing administrative fees. This
change is being proposed in order to
make the insurance coverage as similar
to that which was previously provided
while still being consistent with the
Acreage Crop Reporting Streamlining
Initiative.

FCIC proposes to revise the definition
of “excess wind” to allow the use of the
Florida Automated Weather Network
(FAWN) reporting stations and any
other weather reporting stations
identified in the Special Provisions in
addition to the U.S. National Weather
Service (NWS) reporting stations for
determining wind speeds. Using the
NWS reporting station, the FAWN
weather reporting station, or any other
weather reporting station identified in
the Special Provisions operating nearest
to the insured acreage at the time of
damage will result in a more precise
measurement of wind speeds due to the
availability of additional data points.
The use of FAWN data is currently
allowed by the Special Provisions.

FCIC proposes to add the definition of
“unmarketable” because it is currently
undefined. FCIC proposes to define
“unmarketable” as citrus fruit that
cannot be processed into products for
human consumption.

2. Section 2—FCIC proposes to revise
section 2(a) by adding language to allow
basic units by “citrus fruit group”
designated within a “citrus fruit

commodity” in the actuarial documents.
For example, under the new “citrus fruit
commodity” named ‘‘grapefruit,” all
“grapefruit”” with the intended use of
fresh could be in one “citrus fruit
group” and all “grapefruit”” with the
intended use of juice could be in
another “citrus fruit group”” identified
in the actuarial documents. In this
example, all “grapefruit” acreage with
an intended use of fresh can be insured
as one basic unit and all “grapefruit”
acreage with an intended use of juice
can be insured as another basic unit.
This proposed change in terminology is
intended to allow policyholders to keep
their current unit structure to the
maximum extent practicable. However,
in some cases, such as with the “citrus
fruit crop”” named “Citrus VI (Lemons
and Limes),” which will become
separate ‘“‘citrus fruit commodities”
named “lemons” and “limes,” the
policyholder will now be able to
establish separate basic units for each of
these “citrus fruit commodities.”

3. Section 3—FCIC proposes to revise
section 3(a) by adding language to allow
the policyholder to select separate
coverage levels by “citrus fruit group”
designated within a “citrus fruit
commodity” in the actuarial documents.
For example, under the new “citrus fruit
commodity” of “oranges,” all early and
mid-season oranges will be grouped
together as one “citrus fruit group”” and
the policyholder must select the same
coverage level for all citrus fruit insured
under this “citrus fruit group.” These
revisions to terminology will allow
policyholders to continue to elect
coverage levels on the same basis they
currently elect for most crops. However,
in some cases, such as with the “citrus
fruit crop”” named “Citrus VI (Lemons
and Limes)”” which will become
separate “citrus fruit commodities”
named “lemons” and “limes,” the
policyholder will now be able to select
separate coverage levels for the “citrus
fruit groups” within each of these
‘“citrus fruit commodities.”

FCIC proposes to revise section 3(c) to
specify the reporting requirements for
“‘citrus fruit commodities” insured
under the Florida Citrus Fruit Crop
Provisions. The proposed revision to
section 3(c) includes four subparagraphs
stating what the policyholder must
report by the acreage reporting date
contained in the actuarial documents.
The reporting requirements include any
event or action that could reduce the
yield per acre of the insured “‘citrus fruit
commodity” and the number of affected
acres, the number of trees on insurable
and uninsurable acreage, age of the
trees, interplanted trees, planting
pattern, and any other information the

insurance provider requests in order to
establish the amount of insurance.
These requirements are being added
because this information is necessary to
establish the amount of insurance
because it affects the potential
production of the unit.

FCIC proposes to revise section 3(d)
by clarifying the reasons FCIC will
reduce insurable acreage or the amount
of insurance, or both. The reasons given
for a reduction are consistent with the
reporting requirements contained in the
proposed revision of section 3(c). Those
reasons include interplanted trees, a
decrease in plant stand, cultural
practices that may reduce the
productive capacity of the trees, disease,
damage, and any other circumstance
that may reduce the productive capacity
of the trees or that may reduce the yield
per acre from previous levels. FCIC
proposes to remove the term “fruit
type” and replace it with the term
“commodity type” since this is the
category in the actuarial documents that
is relevant when determining the effect
of interplanted trees.

FCIC proposes to designate the second
sentence from section 3(d) as section
3(e) and revise it to state, “If you fail to
notify us of any circumstance that may
reduce the productive capacity of the
trees or that may reduce the yield per
acre from previous levels, we will
reduce the acreage or amount of
insurance or both as necessary any time
we become aware of the circumstance.”
The current provision states these same
consequences, but is phrased
differently. This change is being
proposed to clarify “circumstances that
may reduce the productive capacity of
the trees or that may reduce the yield
per acre from previous levels” are the
reasons for reducing the acreage or
amount of insurance.

FCIC proposes to redesignate section
3(e) as 3(f). FCIC proposes to remove the
old provisions from section 3(f), which
states that we will reduce your amount
of insurance per acre for damage that
occurred prior to the insurance period.
This same information is contained in
the revised section 3(d). Therefore, with
the proposed revisions to section 3(d),
section 3(f) becomes redundant and is
no longer necessary.

4. Section 6—FCIC proposes to revise
section 6(a) by adding language to allow
the insured crop to be all acreage of
each “citrus fruit group,” designated
within a “citrus fruit commodity” in the
actuarial documents. The “citrus fruit
groups” within the “citrus fruit
commodity” will be assessed separate
administrative fees and the policyholder
can elect to insure one “citrus fruit
group” and not insure another within
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the same “citrus fruit commodity.” For
example, if the “citrus fruit commodity”
of oranges has a “citrus fruit group” for
all early and mid-season oranges and
another “citrus fruit group” for all late
oranges, the policyholder could elect to
insure all of his or her early and mid-
season oranges in the county, but not
insure any late oranges. Since “‘citrus
fruit groups”” will provide the basis for
assessing administrative fees, in most
cases this change will result in no
change from the basis by which
administrative fees are currently
assessed. However, in some cases, such
as with the “citrus fruit crop” named
“Citrus VI (Lemons and Limes)”’ which
will become separate ““citrus fruit
commodities” named “lemons” and
“limes,” separate administrative fees
will be assessed for each of the “citrus
fruit groups”” within these “citrus fruit
commodities” and the policyholder can
elect to insure one and not the other.

FCIC proposes to revise section 6(b)(1)
by removing the term “fruit type” and
adding the term “commodity type” in
its place since this is the category in the
actuarial documents that is relevant
when determining the normal maturity
period.

FCIC proposes to revise section 6(b)(2)
by changing the date of “April 30" to
“April 15.” This date is proposed to be
changed to coincide with the proposed
new April 16 insurance attachment date
to eliminate the current gap in coverage.
This provision requires trees to have
reached the fifth growing season after
being set out to be insurable. The
revision will require trees to have been
set out by April 15 in order for the year
of set out to be considered as a growing
season.

FCIC proposes to revise section 6(b)(3)
to include “Ambersweet”” oranges in the
list of uninsurable fruit. FCIC has
determined “Ambersweet” orange trees
to be unreliable producers of fruit.
Furthermore, “Ambersweet” oranges are
a poor quality fruit and consequently
the trees are scarcely planted for
commercial production. Excluding
“Ambersweet”” oranges from insurability
will protect program integrity by
eliminating the risk associated with
insuring them.

FCIC proposes to revise section 6(b)(6)
by removing the term “fruit type” and
adding the term “commodity type” in
its place since this is the category in the
actuarial documents that is relevant
when determining the insurability of
citrus fruit. FCIC proposes to remove the
phrase “or within the definition of
citrus fruit crop” since the definition of
“citrus fruit crop” is proposed to be
revised.

FCIC proposes to add section 6(f)
which will require policyholders who
insure fresh fruit to provide
management records upon request to
verify good fresh citrus fruit production
practices were followed from the
beginning of bloom stage until harvest.
The proposed provision also requires
policyholders who insure fresh fruit to
provide acceptable fresh fruit sales
records upon request from at least one
of the previous three crop years; or for
fresh fruit acreage new to the operation
or for acreage in the initial year of fresh
fruit production, a current year fresh
fruit marketing contract must be
provided upon request. The proposed
provision protects program integrity by
safeguarding against policyholders
purchasing fresh fruit insurance without
the intention of producing fresh fruit
and without providing the necessary
inputs to produce fresh fruit. This
requirement is currently implemented
through the Special Provisions.

5. Section 7—FCIC proposes to revise
section 7 by designating the
undesignated introductory paragraph as
section 7(a) and redesignating sections
7(a), (b), and (c) as sections 7(a)(1), (2),
and (3) respectively. These paragraphs
are proposed to be redesignated in order
to add a new section 7(b). In
redesignated paragraphs 7(a)(1) and (2)
FCIC proposes to remove the term “fruit
type” everywhere this term appears and
add the term “commodity type” in its
place since this is the category in the
actuarial documents that will be used to
determine the effect of interplanted
trees.

FCIC proposes to add section 7(b)
which will exclude from insurability
any acreage that has been abandoned
without undergoing remediation
necessary to produce the amount and
quality of production needed to achieve
the applicable Reference Maximum
Dollar Amount prior to insurance
attaching. This provision is being added
to address situations where citrus
acreage has been abandoned prior to
insurance attaching. While section 11 of
the Basic Provisions states insurance
ends upon abandonment of the crop,
neither the Basic Provisions nor the
Florida Citrus Fruit Crop Provisions
address situations where acreage is
abandoned prior to the insurance
period. Abandoned orchards harbor
disease and insects, which without
proper control measures and
remediation efforts result in poor
quality fruit and diminished
production. A similar requirement is
currently implemented through the
Special Provisions.

6. Section 8—FCIC proposes to revise
section 8(a)(1) by changing the date

insurance attaches from May 1 to April
16. FCIC is proposing this change to
eliminate the gap between the sales
closing date and the date insurance
attaches. For the 2013 crop year the
sales closing date was moved from April
1 to April 15 as part of the Acreage Crop
Reporting Streamlining Initiative. This
gap in coverage could adversely affect
producers who want to transfer their
property and transfer their coverage and
right to an indemnity. Producers can
only insure, and transfer, their share at
the time insurance attached and this gap
created a period in which the producer
had no share that could be transferred.
This change will eliminate this
situation.

FCIC proposes to revise section
8(a)(1)(i) by removing the phrase “for
the fruit type” from the parenthetical.
FCIC also proposes to revise this section
by removing the term ‘“‘grove” and
adding the term “acreage” in its place
to be consistent with the terms used in
this provision. The revised provision
requires the policyholder to provide any
information required to determine the
condition of the acreage to be insured.
This change is being proposed because
it is the condition of the acreage that is
important and there are other factors to
consider besides just the information
regarding the fruit type.

FCIC proposes to revise section 8(a)(2)
by changing the end of insurance period
date for early oranges from February 7
to February 28. This change is being
proposed because February 28 coincides
more closely to the time harvest is
normally completed for early oranges.
This change has already been
implemented through the Special
Provisions.

FCIC proposes to revise section 8(b)(1)
to state acreage acquired after the
acreage reporting date for the crop year
is not insurable unless a transfer of
coverage and right to indemnity is
executed in accordance with section 28
of the Basic Provisions. The current
provision in this section only addresses
the insurability of acreage acquired after
coverage begins, but on or before the
acreage reporting date for the crop year.
Since none of the crops insurable under
the Florida Citrus Fruit Crop Provisions
have an acreage reporting date that
occurs after the date insurance attaches
for the crop year, this provision is not
applicable. Since the language is not
applicable, it has been replaced with
language that reflects the intent of the
provision.

FCIC proposes to revise section 8(b)(2)
to state if a policyholder relinquishes
their insurable share on any insurable
acreage of citrus before the acreage
reporting date of the crop year;
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insurance will not attach, no premium
will be due, and no indemnity will be
payable for such acreage for that crop
year. The current provision contains a
similar statement, but it also includes a
provision that allows a transfer of
coverage and right to indemnity if filed
before the acreage reporting date. The
current provision was written under the
assumption that the acreage reporting
date occurs after insurance attaches.
However, the acreage reporting date
established in the actuarial documents
for all crops insured under the Florida
Citrus Fruit Crop Provisions currently
occurs before the insurance attachment
date. Since, in accordance with section
28 of the Basic Provisions, a transfer of
coverage and right to indemnity can
only occur during the crop year, the
exception is not applicable given the
current dates or the dates contained in
this proposed rule. Therefore, the
language regarding a transfer of coverage
and right to indemnity is proposed to be
removed.

7. Section 9—FCIC proposes to revise
section 9(a)(6) by removing the
statement that only allows excess wind
to be a covered cause of loss if the
excess wind causes fruit insured as
fresh to be unmarketable as fresh.
Allowing excess wind to be a covered
cause of loss for all crops expands
coverage to citrus fruit insured as juice.
Allowing this additional level of
coverage provides more comprehensive
coverage against natural perils.
However, this additional coverage may
affect premium rates.

8. Section 10—FCIC proposes to
revise section 10(b)(1) by removing the
phrase “fruit type and multiplying that
result by your share”” and adding the
phrase “applicable commodity type,
intended use, and age of trees.” The
term ““fruit type” is proposed to be
replaced with the terms “commodity
type” and “intended use” because these
are the categories in the actuarial
documents that will replace type that
are applicable to determining the
amount of insurance for the unit. The
phrase “age of trees” is proposed to be
added because the amount of insurance
may also be different based on the age
of the trees. The phrase “multiplying
that result by your share” is proposed to
be removed because it is redundant. The
definition of “amount of insurance (per
acre)” already includes instructions to
calculate the dollar amount of insurance
by multiplying by your share.

FCIC proposes to revise sections
10(b)(2), (5), and (6) by removing the
term “fruit type” and adding the terms
“commodity type” and “intended use”
in its place since these are the categories
in the actuarial documents that will

replace type that are applicable to
determining a loss. The phrase “age of
trees” is proposed to be added because
the amount of insurance may be
different based on the age of the trees.

FCIC proposes to revise the example
in section 10(b) by removing the phrase
“citrus crop, fruit type” and adding the
phrase “commodity type, intended use”
in its place to be consistent with the
proposed changes in this section.

FCIC proposes to remove section 10(c)
which pertains specifically to fruit
insured as fresh that is damaged by
freeze and is not harvested or could not
be marketed. Section 10(c) is proposed
to be removed because assessing 50
percent damage for freeze damaged fruit
when the amount of actual damage is
less than 50 percent can result in over-
payment of the claim. Furthermore,
while section 10(c) attempts to address
the salvage value of fruit by using the
amount of juice loss to determine a final
percent of damage, it does not reflect the
actual salvage value of the fruit because
it does not account for price differences
between fresh fruit and juice fruit for
different “citrus fruit commodities.”

FCIC proposes to add a new section
10(c) that pertains to fruit insured either
as fresh or juice. The proposed section
10(c)(1) will contain the information
from section 10(f), but will be revised to
clarify that individual citrus fruit
damaged due to an insurable cause that
is on the ground and unmarketable is
100 percent damaged. The proposed
section 10(c)(2) will contain the
information from section 10(g), but will
be revised to clarify individual fruit that
is unmarketable because it is immature,
unwholesome, decomposed,
adulterated, or otherwise unfit for
human consumption due to an insured
cause will be considered as 100 percent
damaged. FCIC proposes to remove
sections 10(f) and (g) because section
10(c) is proposed to contain the same
information. This change will improve
the readability of the provisions.

FCIC proposes to remove section
10(d), which pertains specifically to
fruit insured as fresh that is
mechanically separated using the
specific gravity (floatation) method into
undamaged and freeze damaged fruit.
Section 10(d) allows freeze damaged
fruit eliminated using the specific
gravity method to be considered as
damaged production not to exceed 50
percent damage. Section 10(d) is
proposed to be removed because it is no
longer relevant. The floatation method
is rarely used and many packing houses
do not keep track of the actual number
of fruit eliminated solely due to freeze
damage.

FCIC proposes to redesignate section
10(e) as section 10(d). FCIC proposes to
revise the newly redesignated section
10(d) by removing references specific to
freeze damage so the provision will
apply to all insured causes of loss.
References to juice crops are proposed
to be removed so the provision will
apply to “citrus fruit commodities”
insured as fresh and juice. The
provision is proposed to be revised to
state that any fruit that can be processed
into products for human consumption
will be considered marketable. FCIC
proposes to remove the default juice
contents and state that these will be
found in the Special Provisions. Placing
the default juice contents in the Special
Provisions gives FCIC flexibility to add
new default juice contents if new types
are made insurable or if the current
default juice contents need to be
revised. The current method of
determining the percent of damage by
relating the juice content of the
damaged fruit to either the average juice
content of the fruit produced on the unit
for the three previous crop years or the
default juice content provided by FCIC
if three years of acceptable juice records
are not provided will be retained.
However, for fruit insured as fresh, an
additional adjustment will be made to
increase the percent of damage based on
a Fresh Fruit Factor located in the
Special Provisions. The Fresh Fruit
Factor will represent the difference
between historical fresh fruit and juice
values. These values will be obtained
from the National Agricultural Statistics
Service. The Fresh Fruit Factor will be
derived by dividing the five-year
average of juice prices by the five-year
average of fresh prices and subtracting
the result from one. When determining
the loss the Fresh Fruit Factor will be
multiplied by the result obtained by
subtracting the percent of damage
determined by relating the juice content
to the default juice content from 100.
This result would then be added to the
percent of damage determined by
relating the juice content to the default
juice content. This proposed provision
works by adjusting the percent of
undamaged fruit to an amount that
represents the salvage value of the juice.
This proposed change is in response to
an Office of the Inspector General audit
that requires FCIC to account for the
salvage value of fruit insured as fresh.

FCIC proposes to redesignate section
10(h) as section 10(e). FCIC proposes to
revise the newly redesignated section
10(e) to make it applicable to fruit
insured as fresh that do not have a
default juice content or a Fresh Fruit
Factor provided in the Special



41714

Federal Register/Vol. 77, No. 136 /Monday, July 16, 2012/Proposed Rules

Provisions. FCIC proposes to revise the
provision to apply to all insurable
causes of loss rather than limiting it to
hail and wind since the freeze damage
method is proposed to be removed. This
provision is intended to provide a
method for determining losses for fruit
insured as fresh in which a salvage
market does not exist.

List of Subjects in 7 CFR Part 457

Crop insurance, Florida citrus fruit,
Reporting and recordkeeping
requirements.

Proposed Rule

Accordingly, as set forth in the
preamble, the Federal Crop Insurance
Corporation proposes to amend 7 CFR
part 457 effective for the 2014 and
succeeding crop years as follows:

PART 457—COMMON CROP
INSURANCE REGULATIONS

1. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(0).

2. Amend §457.107 as follows:

a. Amend the introductory text by
removing “2009” and adding 2014 in
its place;

b. Amend section 1 by:

i. Revising the definitions of “amount
of insurance (per acre),” ““citrus fruit
crop,” and “excess wind”’;

ii. Adding the definitions of “citrus
fruit group,” “commodity type,”
“intended use,” and ‘“unmarketable”;
and

iii. Removing the definition of “citrus
fruit type (fruit type)”;

c. Amend section 2(a) by removing
the phrase “crop designated in the
Special Provisions” and add the phrase
“group designated within a citrus fruit
commodity in the actuarial documents;

d. Revise section 3;

e. Amend section 6 by:

i. Revising paragraph (a);

ii. Amending paragraph (b)(1) by
removing the term “fruit type” and
adding the term “commodity type” in
its place;

iii. Amending paragraph (b)(2) by
removing the number ““30” and adding
the number “15” in its Elace;

iv. Revising paragraph (b)(3);

v. Revising paragraph (b)(6); and

vi. Adding a new paragraph (f);

f. Amend section 7 by:

i. Designating the undesignated
introductory paragraph as section 7(a);

ii. Redesignating paragraphs (a), (b),
and (c) as (a)(1), (2), and (3)
respectively;

iii. Revising the redesignated
paragraph (a)(1);

iv. Revising the redesignated
paragraph (a)(2); and

v. Adding a new section 7(b);

g. Amend section 8 by:

i. Amending paragraph (a)(1) by
removing the date of “May 1 and
adding the date of “April 16” in its
place;

ii. Amending paragraph (a)(1)(i) by
removing the phrase “for the fruit type”
and by removing the term ‘“‘grove” and
adding the term acreage in its place;

iii. Amending paragraph (a)(2)(i) by
removing the phrase “early and”’;

iv. Amending paragraph (a)(2)(ii) by
adding the phrase “early oranges and”
after the phrase “February 28 for”;

v. Amending paragraph (a)(2)(iv) by
removing the comma after the term
“lemons” and adding the term “and”
before the term “limes’’; and

vi. Revising paragraph (b);

h. Amend section 9(a)(6) by removing
the phrase “, but only if it causes the
individual citrus fruit from Citrus IV, V,
VII, and VIII to be unmarketable as fresh
fruit”;

i. Amend section 10 by:

i. Revising paragraph (b)(1);

ii. Amending paragraph (b)(2) by
removing the term “fruit type” and
adding the phrase “commodity type,
intended use, and age of trees” in its
place;

iii. Amending paragraph (b)(3) by
removing the parenthesis around the
number “10”;

iv. Amending paragraph (b)(4) by
removing the parenthesis around the
number “10” in the first sentence;

v. Amending paragraph (b)(5) by
removing the parenthesis around the
number “10” and by removing the term
“fruit type” and adding the phrase
“commodity type, intended use, and age
of trees” in its place;

vi. Amending paragraph (b)(6) by
removing the parenthesis around the
number “10” and by removing the term
“fruit types” and adding the phrase
“applicable commodity types, intended
uses, and ages of trees” in its place;

vii. Amending the example in
paragraph (b) by removing the opening
parenthesis at the beginning of the
example and by removing the phrase
“citrus crop, fruit type,” and adding the
phrase “commodity type, intended
use,” in its place;

viii. Removing paragraphs (c) and (d);

ix. Adding a new paragraph (c);

x. Redesignating paragraph (e) as (d)
and revising the newly redesignated
paragraph (d);

xi. Removing paragraph (f) and (g);
and

xii. Redesignating paragraph (h) as (e)
and revising the newly redesignated
paragraph (e).

The revised and added text reads as
follows:

§457.107 Florida citrus fruit crop
insurance provisions.
* * * * *

1. Definitions

Amount of insurance (per acre). The
dollar amount determined by
multiplying the Reference Maximum
Dollar Amount shown on the actuarial
documents for each applicable
commodity type, intended use, and age
of trees within a citrus fruit commodity,
times the coverage level percent that

you elect, times your share.
* * * * *

Citrus fruit commodity. Citrus fruit as
follows:

(1) Oranges;

2) Grapefruit;

) Tangelos;

) Mandarins/Tangerines;
) Tangors;

) Lemons;

) Limes; and

(8) Any other citrus fruit commodity
designated in the actuarial documents.

Citrus fruit group. A designation in
the actuarial documents used to identify
commodity types and intended uses
within a citrus fruit commodity that
may be grouped together for the
purposes of electing coverage levels,
establishing basic units, and assessing
administrative fees.

Commodity type. A specific subgroup
of a commodity having a characteristic
or set of characteristics distinguishable
from other subgroups of the same
commodity.

Excess wind. A natural movement of
air that has sustained speeds exceeding
58 miles per hour (50 knots) recorded at
the U.S. National Weather Service
(NWS) reporting station (reported as
MAX SUST (KT)), the Florida
Automated Weather Network (FAWN)
reporting station (reported as 10m Wind
(mph)), or any other weather reporting
station identified in the Special
Provisions operating nearest to the

insured acreage at the time of damage.
* * * * *

(
(3
(4
(5
(6
(7

Intended use. The producer’s
expected end use or disposition of the
commodity at the time the commodity

is reported.
* * * * *

Unmarketable. Citrus fruit that cannot
be processed into products for human

consumption.
* * * * *

3. Insurance Guarantees, Coverage
Levels, and Prices for Determining
Indemnities

In addition to the requirements of
section 3 of the Basic Provisions:

(a) You may select only one coverage
level for each citrus fruit group
designated within a citrus fruit
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commodity in the actuarial documents
that you elect to insure. If different
amounts of insurance are available for
commodity types within a citrus fruit
group, you must select the same
coverage level for each commodity type.
For example, if you choose the 75
percent coverage level for one
commodity type, you must also choose
the 75 percent coverage level for all
other commodity types within that
citrus fruit group.

(b) The production reporting
requirements contained in section 3 of
the Basic Provisions are not applicable.

(c) You must report, by the acreage
reporting date designated in the
actuarial documents:

(1) Any event or action that could
reduce the yield per acre of the insured
citrus fruit commodity (including
interplanted trees, removal of trees, any
damage, change in practices, or any
other circumstance that may reduce the
productive capacity of the trees) and the
number of affected acres;

(2) The number of trees on insurable
and uninsurable acreage;

(3) The age of the trees and the
planting pattern; and

(4) Any other information we request
in order to establish your amount of
insurance.

(d) We will reduce insurable acreage
or the amount of insurance or both, as
necessary:

(1) Based on our estimate of the effect
of the interplanted trees on the insured
commodity type;

(2) Following a decrease in plant
stand;

(3) If cultural practices are performed
that may reduce the productive capacity
of the trees;

(4) If disease or damage occurs to the
trees that may reduce the productive
capacity of the trees; or

(5) Any other circumstance that may
reduce the productive capacity of the
trees or that may reduce the yield per
acre from previous levels.

(e) If you fail to notify us of any
circumstance that may reduce the
productive capacity of the trees or that
may reduce the yield per acre from
previous levels, we will reduce the
acreage or amount of insurance or both
as necessary any time we become aware
of the circumstance.

(f) For carryover policies:

(1) Any changes to your coverage
must be requested on or before the sales
closing date;

(2) Requested changes will take effect
on April 16, the first day of the crop
year, unless we reject the requested
increase based on our inspection, or
because a loss occurs on or before April
15 (Rejection can occur at any time we

discover loss has occurred on or before
April 15); and

(3) If the increase is rejected, coverage
will remain at the same level as the
previous crop year.

* * * * *

6. Insured Crop.

(a) In accordance with section 8 of the
Basic Provisions, the insured crop will
be all acreage of each citrus fruit group
designated within a citrus fruit
commodity in the actuarial documents
that you elect to insure, in which you
have a share, that is grown in the county
shown on the application, and for
which a premium rate is quoted in the
actuarial documents.

(b) * % %

* * * * *

(3) Of “Meyer Lemons” and oranges
commonly known as “Sour Oranges,”
“Clementines,” or “Ambersweet”;

* * * * *

(6) Of any commodity type not
specified as insurable in the Special
Provisions.

* * * * *

(f) For citrus fruit in which fresh fruit
coverage is available as designated in
the actuarial documents, management
records must be available upon request
to verify good fresh citrus fruit
production practices were followed
from the beginning of bloom stage until
harvest. In addition, unless otherwise
provided in the Special Provisions
acceptable fresh fruit sales records must
be provided upon request from at least
one of the previous three crop years; or
for fresh fruit acreage new to the
operation or for acreage in the initial
year of fresh fruit production, a current
year fresh fruit marketing contract must
be provided to us upon request.

7. Insurable Acreage.

(a] EE

(1) Citrus fruit from trees interplanted
with another commodity type or another
commodity is insurable unless we
inspect the acreage and determine it
does not meet the requirements
contained in your policy.

(2) If the citrus fruit is from trees
interplanted with another commodity
type or another commodity, acreage will
be prorated according to the percentage
of the acres occupied by each of the
interplanted commodity types or
commodities. For example, if grapefruit
have been interplanted with oranges on
100 acres and the grapefruit trees are on
50 percent of the acreage, grapefruit will
be considered planted on 50 acres and
oranges will be considered planted on
50 acres.

* * * * *

(b) In addition to section 9 of the
Basic Provisions, any acreage of citrus

fruit that has been abandoned and has
not subsequently undergone
remediation necessary to produce the
amount and quality of production
needed to achieve the applicable
Reference Maximum Dollar Amount
prior to insurance attaching is not
insurable.

8. Insurance Period.

* * * * *

(b) In addition to the provisions of
section 11 of the Basic Provisions:

(1) Acreage acquired after the acreage
reporting date for the crop year is not
insurable unless a transfer of coverage
and right to indemnity is executed in
accordance with section 28 of the Basic
Provisions.

(2) If you relinquish your insurable
share on any insurable acreage of citrus
fruit on or before the acreage reporting
date of the crop year, insurance will not
attach, no premium will be due, and no
indemnity payable, for such acreage for
that crop year.

* * * * *
10. Settlement of Claim.

* * * * *
(b) * % %

(1) Calculating the amount of
insurance for the unit by multiplying
the number of acres by the respective
dollar amount of insurance per acre for
each applicable commodity type,
intended use, and age of trees in the
unit.

* * * * *

(c) Any individual citrus fruit that,
due to an insured cause of loss, is
unmarketable because it is:

(1) On the ground will be considered
100 percent damaged; or

(2) Immature, unwholesome,
decomposed, adulterated, or otherwise
unfit for human consumption will be
considered as 100 percent damaged.

(d) In addition to section 10(c), any
citrus fruit that can be processed into
products for human consumption will
be considered marketable. The percent
of damage for the marketable citrus fruit
will be determined by:

(1) Relating the juice content of the
damaged fruit to:

(i) The average juice content of the
fruit produced on the unit for the three
previous crop years based on your
records, if they are acceptable to us; or

(ii) The default juice content provided
in the Special Provisions, if at least
three years of acceptable juice records
are not furnished or the citrus fruit is
insured as fresh;

(2) For citrus fruit insured as fresh,
the final percent of damage for the
marketable citrus fruit will be
determined by:

(i) Subtracting the result of section
10(d)(1)(ii) from 100;
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(ii) Multiplying the result of section
10(d)(2)(i) by the applicable Fresh Fruit
Factor located in the Special Provisions;
and

(iii) Adding the result of section
10(d)(2)(ii) to the result of section
10(d)(1)(ii).

(e) Notwithstanding section 10(d), for
citrus fruit insured as fresh that do not
have a default juice content or a Fresh
Fruit Factor provided in the Special
Provisions, any individual citrus fruit
not meeting the United States standards
for packing as fresh fruit due to an
insured cause of loss, will be considered
100 percent damaged.

* * * * *

Signed in Washington, DG, on July 10,
2012.
William J. Murphy,
Manager, Federal Crop Insurance
Corporation.
[FR Doc. 2012-17235 Filed 7-13-12; 8:45 am)]
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 1 and 2

[Docket No. APHIS-2011-0003]

RIN 0579-AC36

Animal Welfare; Retail Pet Stores and
Licensing Exemptions

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: We are extending the
comment period for our proposed rule
that would revise the definition of retail
pet store and related regulations to bring
more pet animals sold at retail under the
protection of the Animal Welfare Act
(AWA). We are also announcing the
availability of a revised factsheet
regarding our proposal. These actions
will allow interested persons additional
time to prepare and submit comments.
DATES: We will consider all comments
that we receive on or before August 15,
2012.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2011-0003.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2011-0003, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://www.
regulations.gov/#!docketDetail;
D=APHIS-2011-0003 or in our reading
room, which is located in room 1141 of
the USDA South Building, 14th Street
and Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 799-7039 before
coming.

FOR FURTHER INFORMATION CONTACT: Dr.
Gerald Rushin, Veterinary Medical
Officer, Animal Care, APHIS, 4700 River
Road Unit 84, Riverdale, MD 20737—
1231; (301) 851-3740.

SUPPLEMENTARY INFORMATION:

Background

On May 16, 2012, we published in the
Federal Register (77 FR 28799-28805,
Docket No. APHIS-2011-0003) a
proposal to revise the definition of retail
pet store and related regulations to bring
more pet animals sold at retail under the
protection of the Animal Welfare Act
(AWA).

“Retail pet stores” are not required to
obtain a license under the AWA or
comply with the AWA regulations and
standards. Currently, anyone selling, at
retail, the following animals for use as
pets are considered retail pet stores:
Dogs, cats, rabbits, guinea pigs,
hamsters, gerbils, rats, mice, gophers,
chinchilla, domestic ferrets, domestic
farm animals, birds, and cold-blooded
species.

Under the proposed rule, “retail pet
store” status would not apply to such
retailers if buyers do not physically
enter the seller’s place of business or
residence in order to personally observe
the animals available for sale prior to
purchase and/or to take custody of the
animals after purchase. Unless
otherwise exempt under the regulations,
these entities would be required to
obtain a license from APHIS and would
become subject to the requirements of
the AWA. The proposed rule would
exempt from regulation anyone who
sells or negotiates the sale or purchase
of any animal, except wild or exotic
animals, dogs, or cats, and who derives
no more than $500 gross income from
the sale of such animals. In addition, the
proposed rule would increase from
three to four the number of breeding
female dogs, cats, and/or small exotic or
wild mammals that a person may
maintain on his or her premises and be
exempt from licensing and inspection if
he or she sells only the offspring of
those animals born and raised on his or

her premises for use as pets or
exhibition, regardless of whether those
animals are sold at retail or wholesale.

Comments on the proposed rule were
required to be received on or before July
16, 2012. We are extending the
comment period on Docket No. APHIS—
2011-0003 for an additional 30 days.
This action will allow interested
persons additional time to prepare and
submit comments.

We are also announcing the
availability of a revised factsheet to
clarify our proposed actions. The
revised factsheet is available on the Web
at http://www.aphis.usda.gov/
publications/animal welfare/2012/
retail pets faq.pdf.

Authority: 7 U.S.C. 2131-2159; 7 CFR 2.22,
2.80, and 371.7.

Done in Washington, DG, this 11th day of
July 2012.
Edward Avalos,

Under Secretary for Marketing and Regulatory
Programs.

[FR Doc. 2012-17283 Filed 7-13-12; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2550
RIN 1210-AB54

Amendment Relating to Reasonable
Contract or Arrangement Under
Section 408(b)(2)—Fee Disclosure/Web
Page

AGENCY: Employee Benefits Security
Administration, Labor.

ACTION: Proposed rule.

SUMMARY: This proposed rule is a
companion to the Department of Labor
(Department) Employee Benefits
Security Administration’s direct final
rule (published today in the “Rules and
Regulations” section of the Federal
Register) amending the Department’s
fiduciary-level fee disclosure regulation
under section 408(b)(2) of the Employee
Retirement Income Security Act of 1974
(ERISA) to revise the mailing address
and enhance the web-based submission
procedure for notices filed under the
regulation’s fiduciary class exemption
provision.

The Department is publishing this
amendment as a direct final rule
without prior proposal because the
Department views this as highly
technical and anticipates no significant
adverse comment. The Department has
explained its reasons in the preamble to
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the direct final rule. If the Department
receives no significant adverse comment
during the comment period, no further
action on this proposed rule will be
taken. If, however, the Department
receives significant adverse comment,
the Department will withdraw the direct
final rule and it will not take effect. In
that case, the Department will address
all public comments in a subsequent
final rule based on this proposed rule.
The Department will not institute a
second comment period on this rule.
Any parties interested in commenting
must do so during this comment period.
DATES: Comments must be received on
or before August 15, 2012.

ADDRESSES: Written comments may be
submitted to the addresses specified
below. All comments will be made
available to the public. Warning: Do not
include any personally identifiable
information (such as name, address, or
other contact information) or
confidential business information that
you do not want publicly disclosed. All
comments may be posted on the Internet
and can be retrieved by most Internet
search engines. Comments may be
submitted anonymously.

Comments, identified by RIN 1210—
AB54, may be submitted by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: e-ORI@dol.gov.

e Mail or Hand Delivery: Office of
Regulations and Interpretations,
Employee Benefits Security
Administration, Room N-5655, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210,
Attention: RIN 1210-AB54; Class
Exemption Notice—Web Submission.

Comments received by the
Department of Labor may be posted
without change to http://www.
regulations.gov and http://www.dol.gov/
ebsa, and will be made available for
public inspection at the Public
Disclosure Room, N-1513, Employee
Benefits Security Administration, 200
Constitution Avenue NW., Washington,
DC 20210.

FOR FURTHER INFORMATION CONTACT:
Allison Wielobob, Office of Regulations
and Interpretations, Employee Benefits
Security Administration, (202) 693—
8500. This is not a toll-free number.
SUPPLEMENTARY INFORMATION: As noted
above, in the ‘“Rules and Regulations”
section of today’s Federal Register, the
direct final rule being published makes
technical changes to the Department’s
existing fiduciary-level fee disclosure
regulation under ERISA section
408(b)(2) (the “408(b)(2) regulation”).

The 408(b)(2) regulation includes a class
exemption provision (in paragraph
(c)(1)(ix)) pursuant to which “innocent”
responsible plan fiduciaries may obtain
relief when they unknowingly receive
incomplete or incorrect disclosures from
a covered service provider. In certain
circumstances, the responsible plan
fiduciary, in order to obtain relief, must
file a notice with the Department of
Labor concerning the covered service
provider’s failure (paragraph
(c)(1)(ix)(C)). The final rule provides
that notices may be sent to a
Departmental mailing address or
submitted electronically to a specified
email address (paragraph (c)(1)(ix)(F)).
The direct final rule amends this
paragraph of the 408(b)(2) regulation to
provide that notices may be sent to a
revised Departmental mailing address
or, in lieu of the previously furnished
email address, pursuant to separate
instructions provided by the
Department. Such instructions will
enable submission through a dedicated
link on the Department’s Web site, at
www.dol.gov/ebsa/regs/
feedisclosurefailurenotice.html. The
amendment proposed by this notice is
the same as the amendment contained
in the direct final rule. Please refer to
the preamble and regulatory text of the
direct final rule for further information
and the actual text of the amendment.
Additionally, all information regarding
Statutory and Executive Orders for this
proposed rule can be found in the
SUPPLEMENTARY INFORMATION section of
the direct final rule.

Signed at Washington, DG, this 2nd day of
July 2012.
Phyllis C. Borzi,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. 2012-17012 Filed 7-13-12; 8:45 am]
BILLING CODE 4510-29-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2012-0394]

RIN 1625-AA11

Regulated Navigation Area; Original

Waldo-Hancock Bridge Removal,
Penobscot River, Bucksport, ME

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a regulated navigation area

(RNA) on the navigable waters of the
Penobscot River near Bucksport, ME,
under and surrounding the original
Waldo-Hancock Bridge in order to
facilitate the removal of the center span.
This NPRM is necessary to provide for
the safety of life on the navigable waters
during bridge deconstruction operations
that could pose an imminent hazard to
vessels operating in the area. This rule
would implement certain safety
measures, including speed restrictions
and the temporary suspension of vessel
traffic during removal operations.
DATES: Comments and related material
must be received by the Coast Guard on
or before August 15, 2012. Requests for
public meetings must be received by the
Coast Guard on or before July 23, 2012.
ADDRESSES: You may submit comments
identified by docket number USCG—
2012-0394 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail or Delivery: Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590—-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366—-9329.

See the “Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Ensign Elizabeth V. Morris,
Waterways Management Division at
Coast Guard Sector Northern New
England, telephone 207-741-5440,
email Elizabeth.V.Morris@uscg.mil; or
Lieutenant Isaac M. Slavitt, Waterways
Management at Coast Guard First
District, telephone 617-223-8385, email
Isaac.M.Slavitt@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

ACOE Army Corps of Engineers

COTP Captain of the Port

DHS Department of Homeland Security

FR Federal Register

MEDOT Maine Department of
Transportation

NPRM Notice of Proposed Rulemaking

RNA Regulated Navigation Area
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A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2012—-0394),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number (USCG—2012-0394) in
the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this proposed rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG—2012-0394) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this

rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one, using one of the methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

B. Regulatory History and Information

On December 16, 2011 the Coast
Guard conducted a meeting with the
Maine Department of Transportation
(MEDOT) to discuss future bridge
projects throughout the State of Maine.
During that meeting, the Coast Guard
informed MEDOT that the
deconstruction of the original Waldo-
Hancock Bridge would require an RNA.
Minutes from this meeting are available
in the docket.

C. Basis and Purpose

Under the Ports and Waterways Safety
Act, the Coast Guard has the authority
to establish RNAs in defined water areas
that are determined to have hazardous
conditions and in which vessel traffic
can be regulated in the interest of safety.
See 33 U.S.C. 1231 and Department of
Homeland Security Delegation No.
0170.1.

The purpose of this proposed rule is
to ensure the safe transit of vessels in
the area, and to protect all persons,
vessels, and the marine environment
during demolition operations of the
original Waldo-Hancock Bridge.

D. Discussion of Proposed Rule

The removal of the original Waldo-
Hancock Bridge involves large
machinery and construction vessel
operations above and in the navigable
waters of the Penobscot River. The

ongoing operations are, by their nature,
hazardous and pose risks both to
recreational and commercial traffic as
well as to the construction crew. In
order to mitigate the inherent risks
involved with the removal of a bridge,
it is necessary to control vessel
movement through the area. The
purpose of this proposed rule is to
ensure the safety of waterway users, the
public, and construction workers for the
duration of the original Waldo-Hancock
Bridge removal from September 1, 2012
through June 30, 2013. Heavy-lift
operations are sensitive to water
movement, and wake from passing
vessels could pose significant risk of
injury or death to construction workers.

In order to minimize such unexpected
or uncontrolled movement of water, the
proposed RNA will limit vessel speed
and wake of all vessels operating in the
vicinity of the bridge removal zone. This
will be achieved by enforcing a five knot
speed limit and “NO WAKE” zone in
the vicinity of the original Waldo-
Hancock Bridge removal as well as
providing a means to suspend all vessel
traffic for emergent situations that pose
imminent threat to waterway users in
the area. The RNA will also protect
vessels desiring to transit the area by
ensuring that vessels are only permitted
to transit when it is safe to do so.

Under this proposed regulation, the
Coast Guard may close the regulated
area described in this rule to all vessel
traffic during circumstances that pose
an imminent threat to waterway users
operating in the area. Complete
waterway closures will be made with as
much advanced notice as possible. The
following anticipated closures dates will
be enforced for the purpose of bridge
removal: October 1, 2012; October 4-9,
2012; November 12—27, 2012; December
3-7,2012; and January 7-11, 2013. In
addition, the Army Corps of Engineers
(ACOE) will perform a suspender cut
test during the course of deconstruction.
The Coast Guard anticipates a closure
date of September 25, 2012, from 9 a.m.
to 12 p.m. to facilitate the ACOE’s test.
Please note that specific closure dates
and times will be noted in the final
rulemaking.

The Captain of the Port (COTP) Sector
Northern New England will cause notice
of enforcement, suspension of
enforcement, or closure of this RNA to
be made by appropriate means to ensure
the widest distribution among the
affected segments of the public. Such
means of notification may include, but
are not limited to, Broadcast Notice to
Mariners and Local Notice to Mariners.
In addition, the COTP maintains a
telephone line that is staffed 24 hours a
day, seven days a week. The public can
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obtain information concerning
enforcement of the regulated navigation
area by contacting Coast Guard Sector
Northern New England Command
Center at (207) 767—0303.

E. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

We expect the economic impact of
this rule to be minimal because this
regulated navigation area only requires
vessels to reduce speed through a
limited portion of the Penobscot River,
therefore causing only a minimal delay
to a vessel’s transit. In addition, periods
when the RNA is closed to all traffic are
expected to be during seasons of low
traffic volume, and we will give advance
notice of such closures. Please note that
specific closure dates and times will be
noted in the final rulemaking.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this proposed rule on
small entities. The Coast Guard certifies
under 5 U.S.C. 605(b) that this proposed
rule will not have a significant
economic impact on a substantial
number of small entities.

This proposed rule would affect the
following entities, some of which might
be small entities: owners or operators of
vessels intending to transit, fish, or
anchor in the vicinity of the Original
Waldo-Hancock Bridge.

The proposed rule would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: periods when the
RNA is closed to all traffic are expected
to be during seasons of low traffic
volume, also, vessels will be required to
reduce speed through a limited portion
of the Penobscot River, and, therefore,
will only be caused a minimal delay.
Notifications will include, but are not
limited to, the Local Notice to Mariners

and Broadcast Notice to Mariners to
inform the public before, during, and at
the conclusion of any RNA enforcement
period.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

4. Collection of Information

This proposed rule will not call for a
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and determined that this rule
does not have implications for
federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the “For Further
Information Contact” section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions

that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

8. Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

9. Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

11. Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

12. Energy Effects

This proposed rule is not a
“significant energy action” under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use because it is not a
“significant regulatory action” under
Executive Order 12866 and is not likely
to have a significant adverse effect on
the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.
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13. Technical Standards

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

14. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023—-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment.

This proposed rule involves the
establishment of an RNA. This proposed
rule is categorically excluded from
further review under paragraph 34(g) of
Figure 2—1 of the Commandant
Instruction. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES.

We seek any comments or information
that may lead to the discovery of a
significant environmental impact from
this proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

2. Add §165.T01-0394 to read as
follows:

§165.T01-0394 Regulated Navigation
Area; Original Waldo-Hancock Bridge
Removal, Penobscot River, Bucksport, ME.

(a) Location. The following area is a
Regulated Navigation Area (RNA): All
navigable waters of Penobscot River
between Bucksport, ME and Verona,
ME, from surface to bottom, within a
300 yard radius of position 44°33'38” N,
068°48’05” W.

(b) Regulations.

(1) The general regulations contained
in 33 CFR 165.10, 165.11, and 165.13
apply within the RNA.

(2) In accordance with the general
regulations, entry into or movement
within this zone, during periods of
enforcement, is prohibited unless
authorized by the Captain of the Port
Sector Northern New England (COTP).

(3) Persons and vessels may request
permission to enter the RNA during
periods of enforcement by contacting
the COTP or the COTP’s on-scene
representative on VHF-16 or via phone
at 207-767-0303.

(4) During periods of enforcement, a
speed limit of five knots will be in effect
within the regulated area and all vessels
must proceed through the area with
caution and operate in such a manner as
to produce no wake.

(5) During periods of enforcement,
vessels must comply with all directions
given to them by the COTP or the
COTP’s on-scene representative. The
“on-scene representative’” of the COTP
is any Coast Guard commissioned,
warrant or petty officer who has been
designated by the COTP to act on the
COTP’s behalf. The on-scene
representative may be on a Coast Guard
vessel; Maine State Police, Maine
Marine Patrol or other designated craft;
or may be on shore and communicating
with vessels via VHF-FM radio or
loudhailer. Members of the Coast Guard
Auxiliary may be present to inform
vessel operators of this regulation.

(6) During periods of enforcement,
upon being hailed by a U.S. Coast Guard
vessel by siren, radio, flashing light or
other means, the operator of the vessel
must proceed as directed.

(7) All other relevant regulations,
including but not limited to the Rules of
the Road (33 CFR part 84—subchapter
E, Inland Navigational Rules) remain in
effect within the regulated area and
must be strictly followed at all times.

(c) Enforcement Period. This
regulation is enforceable 24 hours a day
from 5 a.m. on September 1, 2012 until
11:59 p.m. on June 30, 2013.

(1) Prior to commencing or
suspending enforcement of this
regulation, the COTP will give notice by
appropriate means to inform the
affected segments of the public, to
include dates and times. Such means of
notification will include, but are not
limited to, Broadcast Notice to Mariners
and Local Notice to Mariners.

(2) Violations of this RNA may be

reported to the COTP at 207-767—-0303
or on VHF—Channel 16.

Dated: June 29, 2012.
D.B. Abel,

Rear Admiral, U.S. Coast Guard Commander,
First Coast Guard District.

[FR Doc. 2012—-17221 Filed 7-13-12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261

[EPA-R01-RCRA-2012-0447; FRL-9699-4]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Proposed Exclusion

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule and request for
comment.

SUMMARY: The EPA (also, “the Agency”
or “we” in this preamble) is proposing
to grant a petition submitted by
International Business Machines
Corporation (IBM), in Essex Junction,
Vermont to exclude (or “delist”) up to
3,150 cubic yards per calendar year of
F006 wastewater treatment sludge
generated by IBM’s Industrial Waste
Treatment System from the list of
hazardous wastes.

The Agency has tentatively decided to
grant the petition based on an
evaluation of waste-specific information
provided by IBM. This proposed
decision, if finalized, would
conditionally exclude the petitioned
waste from the requirements of
hazardous waste regulations under the
Resource Conservation and Recovery
Act (RCRA).

This exclusion would be valid only
when the wastewater treatment sludge
is disposed of in a Subtitle D landfill
which is permitted, licensed, or
otherwise authorized by a State to
manage industrial solid waste.

If finalized, EPA would conclude that
IBM'’s petitioned waste is nonhazardous
with respect to the original listing
criteria and that there are no other
factors which would cause the waste to
be hazardous.

DATES: Comments must be received on
or before August 15, 2012. EPA will
stamp comments received after the close
of the comment period as late. These
late comments may not be considered in
formulating a final decision. Any person
may request a hearing on the proposed
decision by filing a request to EPA by
July 31, 2012. The request must contain
the information prescribed in 40 CFR
260.20(d).
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ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R01-
RCRA-2012-0447 by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: leitch.sharon@epa.gov.

3. Fax: (617) 918-0647, to the
attention of Sharon Leitch.

4, Mail: Sharon Leitch, RCRA Waste
Management and UST Section, Office of
Site Remediation and Restoration
(OSRR07-1), US EPA Region 1, 5 Post
Office Square, Suite 100, Boston, MA
02109-3912.

5. Hand Delivery: Sharon Leitch,
RCRA Waste Management and UST
Section, Office of Site Remediation and
Restoration (OSRR07-1), U.S. EPA
Region 1, 5 Post Office Square, 7th floor,
Boston, MA 02109-3912. Such
deliveries are only accepted during
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. Please
contact Sharon Leitch at (617) 918—
1647.

Instructions: Direct your comments to
Docket ID No. EPA-R01-RCRA-2012—
0447. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the EPA Region 1 Library, 5 Post Office
Square, 1st floor, Boston, MA 02109-
3912; by appointment only; tel: (617)
918-1990.

FOR FURTHER INFORMATION CONTACT:
Sharon Leitch, RCRA Waste
Management and UST Section, Office of
Site Remediation and Restoration, (Mail
Code: OSRR07-1), EPA Region 1, 5 Post
Office Square, Suite 100, Boston, MA
02109-3912; telephone number: (617)
918-1647; fax number (617) 918—0647;
email address: leitch.sharon@epa.gov.
SUPPLEMENTARY INFORMATION: The
information in this section is organized
as follows:

I. Overview Information
II. Background

A. What is a listed waste?

B. What is a delisting petition?

C. What factors must EPA consider in
deciding whether to grant a delisting
petition?

III. EPA’s Evaluation of the Waste
Information and Data

A. What waste did IBM petition EPA to
delist?

B. How does IBM generate the waste?

C. How did IBM sample and analyze the
petitioned waste?

D. What were the results of IBM’s analysis
of the waste?

E. How did EPA evaluate the risk of
delisting this waste?

F. What did EPA conclude about IBM’s
waste?

IV. Conditions for Exclusion

A. When would EPA finalize the proposed
delisting exclusion?

B. How will IBM manage the waste if it is
delisted?

C. With what conditions must the
petitioner comply?

D. What happens if IBM violates the terms
and conditions of the exclusion?

V. How would this action affect the states?
VI. Statutory and Executive Order Reviews

I. Overview Information

The EPA is proposing to grant a
petition submitted by International
Business Machines Corporation (IBM)
located in Essex Junction, Vermont to
exclude or delist an annual volume of
3,150 cubic yards of FO06 wastewater
treatment sludge from the lists of
hazardous waste set forth in Title 40 of
the Code of Federal Regulations (40
CFR) 261.31. IBM claims that the

petitioned waste does not meet the
criteria for which EPA listed it, and that
there are no additional constituents or
factors which could cause the waste to
be hazardous.

Based on the EPA’s evaluation
described in section III, in which we
reviewed the description of the process
which generates the waste and the
analytical data submitted by IBM, we
agree with the petitioner that the waste
is nonhazardous. We believe that the
petitioned waste does not meet the
criteria for which the waste was listed,
and that there are no other factors which
might cause the waste to be hazardous.

II. Background

A. What is a listed waste?

The EPA published an amended list
of hazardous wastes from nonspecific
and specific sources on January 16,
1981, as part of its final and interim
final regulations implementing § 3001 of
Resource Conservation and Recovery
Act (RCRA). The EPA has amended this
list several times and publishes it in 40
CFR 261.31 and 261.32.

We list these wastes as hazardous
because: (1) They typically and
frequently exhibit one or more of the
characteristics of hazardous wastes
identified in subpart C of part 261 (that
is, ignitability, corrosivity, reactivity,
and toxicity) or (2) they meet the criteria
for listing contained in § 261.11(a)(2) or
(3).

B. What is a delisting petition?

Individual waste streams may vary
depending on raw materials, industrial
processes, and other factors. Thus,
while a waste described in the
regulations generally is hazardous, a
specific waste from an individual
facility meeting the listing description
may not be.

The procedure to exclude or delist a
waste in 40 CFR 260.20 and 260.22
allows a person, or a facility, to submit
a petition to the EPA or to an authorized
state demonstrating that a specific waste
from a particular generating facility is
not hazardous.

In a delisting petition, the petitioner
must show that a waste does not meet
any of the criteria for listed wastes in 40
CFR 261.11 and that the waste does not
exhibit any of the hazardous waste
characteristics of ignitability, reactivity,
corrosivity, or toxicity. The petitioner
must present sufficient information for
the Agency to decide whether any
factors in addition to those for which
the waste was listed warrant retaining it
as a hazardous waste. (See §260.22, 42
United States Code—U.S.C.—6921(f)
and the background documents for the
listed wastes.)
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If a delisting petition is granted, the
generator remains obligated under
RCRA to confirm that the waste remains
nonhazardous.

C. What factors must EPA consider in
deciding whether to grant a delisting
petition?

In reviewing this petition, we
considered the original listing criteria
and the additional factors required by
the Hazardous and Solid Waste
Amendments of 1984 (HSWA). See
§222 of HSWA, 42 U.S.C. 6921(f), and
40 CFR 260.22(d)(2)—(4). We evaluated
the petitioned waste against the listing
criteria and factors cited in
§261.11(a)(2) and (3).

Besides considering the criteria in 40
CFR 260.22(a), 261.11(a)(2) and (3), 42
U.S.C. 6921(f), and in the background
documents for the listed wastes, EPA
must consider any factors (including
additional constituents), other than
those for which we listed the waste, if
these additional factors could cause the
waste to be hazardous.

Our tentative decision to delist waste
from IBM’s facility is based on our
evaluation of the waste for factors or
criteria which could cause the waste to
be hazardous. These factors included:
(1) Whether the waste is considered
acutely toxic; (2) the toxicity of the
constituents; (3) the concentration of the
constituents in the waste; (4) the
tendency of the constituents to migrate
and to bioaccumulate; (5) the
persistence in the environment of any
constituents once released from the
waste; (6) plausible and specific types of
management of the petitioned waste; (7)
the quantity of waste produced; and (8)
waste variability.

EPA must also consider as hazardous
wastes, mixtures containing listed
hazardous wastes and wastes derived
from treating, storing, or disposing of
listed hazardous waste. See 40 CFR
261.3(a)(2)(iv) and (c)(2)(i), called the
“mixture” and ‘“‘derived-from” rules,
respectively. Mixture and derived-from
wastes are also eligible for exclusion but
remain hazardous until excluded.

III. EPA’s Evaluation of the Waste
Information and Data

A. What waste did IBM petition EPA to
delist?

On July 11, 2008, IBM petitioned EPA
to exclude from the list of hazardous
wastes contained in 40 CFR 261.31,
F006 Industrial Waste Treatment Plant
(IWTP) sludge generated from its facility
located in Essex Junction, Vermont.
F006 is defined in §261.31 as
“Wastewater treatment sludges from
electroplating operations * * *” IBM

claims that the petitioned waste does
not meet the criteria for which F006 was
listed (i.e., cadmium, hexavalent
chromium, nickel and complexed
cyanide) and that there are no other
factors which would cause the waste to
be hazardous. Specifically, the petition
request is for a standard exclusion for
3,150 cubic yards per calendar year of
WWTP sludge.

B. How does IBM generate the waste?

The sludge IBM generates is from the
combination of three separate
wastewater treatment processes at the
facility. Those processes include: the
industrial waste treatment plant (IWTP)
process; the biological wastewater
treatment plant (BWTP) process; and the
chemical mechanical polishing (CMP)
microfiltration process. The sludge is
primarily sludge from the IWTP, this
waste stream receives discharges from
chemical wafer and mask manufacturing
cleaning, etching, and stripping,
photolithography waste, chemical
etching and mechanical polishing, air
abatement scrubbers, effluent from the
CMP and BWTP treatment systems,
wafer rinse, and facility maintenance
operations. The industrial wastewaters
also include rinse waters from copper
electroplating manufacturing operations
and wastewaters from acid etching of a
thin platinum film and the subsequent
rinse step (the copper and platinum
wastewaters total less the 0.1 percent of
the overall wastewater treated). The
biological waste streams include
sanitary wastewaters, dilute organic
waste (DOW) and concentrated waste
(CW). The DOW waste stream receives
discharges from chemical wafer
cleaning and stripping, Deep Ultra-
Violet photolithography waste, air
abatement adsorber decant waters, and
facility chilled water and boiler
maintenance operations. The CW stream
consists of waste from semiconductor
and mask manufacturing
photolithography develop steps,
chemical wafer cleaning, etching, and
stripping operations, and parts
decontamination. The CMP
microfiltration waste stream consists of
wastewater from chemical/mechanical
polishing tools used in semiconductor
manufacturing. The CMP wastewaters
also include copper sulfate plating bath
solutions (totaling less than 0.1 percent
of the wastewater treated through the
CMP system). The sludges from these
three processes are combined,
thickened/conditioned, and pressed to
generate the FO06 waste stream.

C. How did IBM sample and analyze the
petitioned waste?

To support its petition, IBM
submitted: (1) Facility information on
production processes and waste
generation processes; (2) Historical
sampling data of the IWTP sludge; (3)
Analytical results from four samples for
total concentrations for volatiles (SW-
846 Method 8260B), semi volatiles (SW—
846 Method 8270C) and metals (SW—
846 Method 6010B except for mercury—
SW-846 Method 7471A and selenium—
SW-846 Method 7010), for compounds
of concern (COCs); and (4) Analytical
results from four samples for Toxicity
Characteristic Leaching Procedure
(TCLP) extract values for volatiles (SW—
846 Method 8260B), semi volatiles (SW—
846 Method 8270C) and metals (SW—
846 Method 6010B except for mercury—
SW-846 Method 7470 and selenium—
SM 3113B) for COCs.

IBM generated the sampling data used
in the Delisting Risk Assessment
Software (DRAS) under a Quality
Assurance Project Plan (QAPP) that was
approved by EPA, Region 1 on January
27, 2011. Therefore, EPA believes that
the sampling procedures used by IBM
satisfy EPA’s criteria for collecting
representative samples of the F006
waste.

D. What were the results of IBM’s
analysis of the waste?

EPA believes that IBM’s analytical
characterization provides a reasonable
basis to grant IBM’s petition for an
exclusion of the wastewater treatment
sludge. Furthermore, EPA believes the
data submitted in support of the petition
show that the sludge is non-hazardous.
Analytical data for the wastewater
treatment sludge samples were used in
the DRAS to develop delisting levels.

The data summaries for the total
detected constituents are as follows:
(mg/kg) Arsenic—?7.5; Barium—39;
Chromium—290; Lead—5.6; Mercury—
0.067; and Nickel—49. The data
summary for the TCLP detected
constituents are as follows: (mg/1)
Nickel—0.11 (all other constituents
were non-detect). Note that the above
levels represent the highest constituent
concentration found in any one sample.
All analytical data for the volatiles and
semi-volatiles samples were non-detect.

E. How did EPA evaluate the risk of
delisting this waste?

For this delisting determination, we
assumed that the waste would be
disposed in a Subtitle D landfill and we
considered transport of waste
constituents through groundwater,
surface water and air. We evaluated
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IBM’s petitioned waste using the
Agency’s Delisting Risk Assessment
Software (DRAS) described in 65 FR
58015 (September 27, 2000), 65 FR
75637 (December 4, 2000), and 73 FR
28768 (May 19, 2008) to predict the
maximum allowable concentrations of
hazardous constituents that may be
released from the petitioned waste after
disposal and determined the potential
impact of the disposal of IBM’s
petitioned waste on human health and
the environment. To predict the
potential for release to groundwater
from landfilled wastes and subsequent
routes of exposure to a receptor, the
DRAS uses dilution attenuation factors
derived from EPA’s Composite Model
for Leachate Migration and
Transformation Products (EPACMTP).
From a release to groundwater, the
DRAS considers routes of exposure to a
human receptor of ingestion of
contaminated groundwater, inhalation
from groundwater while showering and
dermal contact from groundwater while
bathing.

From a release to surface water by
erosion of waste from an open landfill
into stormwater run-off, DRAS evaluates
the exposure to a human receptor by
fish ingestion and ingestion of drinking
water. From a release of waste particles
and volatile emissions to air from the
surface of an open landfill, DRAS
considers routes of exposure of
inhalation of volatile constituents,
inhalation of particles, and air
deposition of particles on residential
soil and subsequent ingestion of the
contaminated soil by a child. The
technical support document and the
user’s guide to DRAS are included in
the docket.

At a target cancer risk of 1 X 1075 and
a target hazard quotient of 1.0, the
DRAS program determined maximum
allowable concentrations for each
constituent in both the waste and the
leachate at an annual waste volume of
3,150 cubic yards.

We used the maximum estimated
annual waste volume and the maximum
reported total and TCLP leachate
concentrations as inputs to estimate the
constituent concentrations in the
groundwater, soil, surface water or air.
If, using an appropriate analytical
method, a constituent was not detected
in any sample, it was considered not to
be present in the waste.

F. What did EPA conclude about IBM’s
waste?

The maximum reported
concentrations of the hazardous
constituents found in this waste are
presented above in section D. The
maximum allowable constituent

concentrations as determined by the
DRAS are as follows: (mg/1) Nickel—
32.4. The maximum allowable
constituent concentrations for the
remaining constituents are based on the
toxicity characteristic in 40 CFR 261
Subpart C: (mg/1) Arsenic—5.0;
Barium—100.0; Cadmium—1.0;
Chromium—>5.0; Lead—5.0; and,
Mercury—o0.2. The concentrations of all
constituents in both the waste and the
leachate are below the allowable
concentrations. We, therefore, conclude
that IBM’s wastewater treatment sludge
is not a substantial or potential hazard
to human health and the environment
when disposed of in a Subtitle D
landfill.

We, therefore, propose to grant an
exclusion for this waste. If this
exclusion is finalized, IBM must dispose
of this waste in a Subtitle D landfill
permitted, licensed or otherwise
authorized by a state, and will remain
obligated to verify that the waste meets
the allowable concentrations set forth
here. IBM must also continue to
determine whether the waste is
identified in subpart C of 40 CFR
pursuant to § 261.11(c).

IV. Conditions for Exclusion

A. When would EPA finalize the
proposed delisting exclusion?

HSWA specifically requires the EPA
to provide notice and an opportunity for
comment before granting or denying a
final exclusion. Thus, EPA will not
make a final decision or grant an
exclusion until it has addressed all
timely public comments on today’s
proposal, including any at public
hearings.

Since this rule would reduce the
existing requirements for persons
generating hazardous wastes, the
regulated community does not need a
six-month period to come into
compliance in accordance with § 3010
of RCRA as amended by HSWA.

B. How will IBM manage the waste if it
is delisted?

If the petitioned waste is delisted,
IBM must dispose of it in a Subtitle D
landfill which is permitted, licensed, or
otherwise authorized by a state to
manage industrial waste.

C. With what conditions must the
petitioner comply?

The petitioner, IBM, must comply
with the conditions which will be in 40
CFR part 261, Appendix IX, Table 1.
The text below gives the rationale and
details of those requirements.

(1) Delisting Levels:

This paragraph provides the levels of
constituents for which IBM must test

the WWTP sludge, below which these
wastes would be considered non-
hazardous. EPA selected the set of
constituents specified in paragraph (1)
of 40 CFR part 261, Appendix IX, Table
1, (the exclusion language) based on
information in the petition. EPA
compiled the constituents list from the
composition of the waste, descriptions
of IBM’s treatment process, previous test
data provided for the waste, and the
respective health-based levels used in
delisting decision-making. These
delisting levels correspond to the
allowable levels measured in the TCLP
concentrations.

(2) Waste Holding and Handling:

The purpose of this paragraph is to
ensure that IBM manages and disposes
of any WWTP sludge that contains
hazardous levels of inorganic and
organic constituents according to
Subtitle C of RCRA. Managing the
WWTP sludge as a hazardous waste
until initial verification testing is
performed will protect against improper
handling of hazardous material. Unless
and until EPA concurs that the initial
verification data collected under
paragraph (3) supports the data
provided in the petition, the exclusion
will not cover the petitioned waste. The
exclusion is effective upon publication
in the Federal Register but the disposal
as non-hazardous waste cannot begin
until two quarters of verification
sampling is completed and an approval
is obtained from EPA.

(3) Verification Testing Requirements:
IBM must implement a verification
testing program on the WWTP sludge to

assure that the sludge does not exceed
the maximum levels specified in
paragraph (1) of the exclusion language.
The first part of the verification testing
program is the quarterly testing of
representative samples of the WWTP
sludge during the first year of waste
generation (two quarters prior to
obtaining written EPA approval and two
additional quarters). The proposed
testing would verify that IBM operates

a treatment facility where the
constituent concentrations of the WWTP
sludge do not exhibit unacceptable
temporal and spatial levels of toxic
constituents. IBM would begin quarterly
sampling 30 days after the final
exclusion as described in paragraph
(3)(A) of the exclusion language.
Consequently this program will ensure
that the sludge is evaluated in terms of
variation in constituent concentrations
in the waste over time. Following two
consecutive quarters of sampling where
the levels of constituents do not exceed
the levels in paragraph (1), IBM can
then manage and dispose of the sludge
as non-hazardous in accordance with all
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applicable solid waste regulations
following EPA approval. If EPA
determines that the data collected under
this paragraph does not support the data
provided in the petition, the exclusion
will not cover the generated wastes. IBM
must then prove through a new
demonstration that its waste meets the
conditions of the exclusion.

The second part of the verification
testing program is the annual testing of
representative samples of the WWTP
sludge, per paragraph (3)(B) of the
exclusion language. To confirm that the
characteristics of the waste do not
change significantly over time, IBM
must continue to analyze a
representative sample of the waste on an
annual basis. Annual testing requires
analyzing the full list of constituents in
paragraph (1) of the exclusion language.
If operating conditions change as
described in paragraph (4) of the
exclusion language, IBM must reinstate
all testing in paragraph (1) of the
exclusion language. IBM must then
prove through a new demonstration that
its waste meets the conditions of the
exclusion. If the annual testing of the
waste does not meet the delisting
requirements in paragraph (1), IBM
must notify EPA according to the
requirements in paragraph (6) of the
exclusion language. The facility must
provide sampling results that support
the rationale that the delisting exclusion
should not be withdrawn.

(4) Changes in Operating Conditions:

Paragraph (4) of the exclusion
language would allow IBM the
flexibility of modifying its processes (for
example, changes in equipment or
operating conditions). However, if
significant changes to the manufacturing
or treatment process described in the
petition, or the chemicals used in the
manufacturing or treatment process are
made, then IBM must prove that the
modified process(es)/chemicals will not
affect the composition or type of waste
generated and must request approval
from EPA. EPA will determine if these
changes will result in additional COCs.
IBM must manage wastes generated
during the new process demonstration
as hazardous waste until it has obtained
written approval from EPA and
paragraph (3) of the exclusion language
is satisfied.

(5) Data Submittals and
Recordkeeping:

To provide appropriate
documentation that IBM’s WWTP
sludge is meeting the delisting levels,
IBM must submit reports to EPA as
specified in the conditions, and must
compile, summarize, and keep delisting
records on-site for a minimum of five
years. It must keep all analytical data

obtained through paragraph (3) of the
exclusion language including quality
control information for five years.
Paragraph (5) of the exclusion language
requires that IBM furnish the data upon
request for inspection by any employee
or representative of EPA or the State of
Vermont.

If the proposed exclusion is made
final, it will apply only to 3,150 cubic
yards per calendar year of wastewater
treatment sludge generated at IBM after
successful verification testing.

EPA would require IBM to file a new
delisting petition under the following
circumstances:

(a) If it generates waste volumes
greater than 3,150 cubic yards per
calendar year of WWTP sludge. IBM
must manage these greater volumes as
hazardous unless and until EPA grants
a new exclusion.

EPA may review and approve changes
in writing or alternatively may require
IBM to file a new delisting petition
under any of the following
circumstances:

(b) If it significantly alters the
wastewater treatment process;

(c) If it significantly changes from the
current manufacturing process(es)
described in the International Business
Machines petition; or

(d) If it makes any changes that could
affect the composition or type of waste
generated such that the changes would
cause any of the constituents in
paragraph (1) of the exclusion language
to potentially be above the delisting
levels or would introduce any new
constituents into the waste.

(6) Reopener:

The purpose of paragraph (6) of the
exclusion language is to require IBM to
disclose new or different information
related to a condition at the facility or
disposal of the waste, if it is pertinent
to the delisting. This provision will
allow EPA to reevaluate the exclusion,
if a source provides new or additional
information to EPA. EPA will evaluate
the information on which EPA based the
decision to see if it is still correct, or if
circumstances have changed so that the
information is no longer correct or
would cause EPA to deny the petition,
if presented.

This provision expressly requires IBM
to report differing site conditions or
assumptions used in the petition in
addition to failure to meet the annual
testing conditions within 10 days of
discovery. If EPA discovers such
information itself or from a third party,
it can act on it as appropriate. The
language being proposed is similar to
those provisions found in RCRA
regulations governing no-migration
petitions at § 268.6.

EPA believes it has the authority
under RCRA and the Administrative
Procedures Act (APA), 5 U.S.C. 551
(1978) et seq., to reopen a delisting
decision when it receives new
information that calls into question the
assumptions underlying the delisting.
EPA believes a clear statement of its
authority in delistings is merited in light
of EPA’s experience. See Reynolds
Metals Company at 62 FR 37694 and 62
FR 63458 where the delisted waste
leached at greater concentrations in the
environment than the concentrations
predicted when conducting the TCLP,
thus leading EPA to repeal the delisting.
If an immediate threat to human health
and the environment presents itself,
EPA will continue to address these
situations on a case-by-case basis.
Where necessary, EPA will make a good
cause finding to justify emergency
rulemaking. See APA section 553(b).

(7) Notification Requirements:

In order to adequately track wastes
that have been delisted, EPA is
requiring that IBM provide a one-time
written notification to any state
regulatory agency through which or to
which the delisted waste is being
transported. IBM must provide this
notification 60 days before commencing
this activity. In addition to providing
this notification, IBM is advised to
verify with each state the status of EPA’s
delisting decision under state law (see
the discussion in Section V. for
specifics).

D. What happens if IBM violates the
terms and conditions of the exclusion?

If IBM violates the terms and
conditions established in the exclusion,
the wastes in question would not be
exempt from Subtitle C since this is a
conditional exclusion, and thus they
would be subject to hazardous waste
management requirements. EPA also
could then initiate procedures to
withdraw the exclusion. Where there is
an immediate threat to human health
and the environment, EPA will evaluate
the need for enforcement activities on a
case-by-case basis. EPA expects IBM to
conduct the appropriate waste analysis
and comply with the criteria explained
above in paragraph (1) of the exclusion.

V. How would this action affect the
states?

EPA is issuing this exclusion under
the Federal RCRA delisting program.
Thus, upon the exclusion being
finalized, the wastes covered will be
removed from Subtitle C control under
the Federal RCRA program. This will
mean, first, that the wastes will be
delisted in any State or territory where
the EPA is directly administering the
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RCRA program (e.g., lowa, Indian
Country). However, whether the wastes
will be delisted in States which have
been authorized to administer the RCRA
program will vary depending upon the
authorization status of the States and
the particular requirements regarding
delisted wastes in the various States.

While Vermont has been authorized
to generally administer the Federal
RCRA program, it has not sought or
obtained authorization to delist Federal
listed wastes. See 58 FR 26243 (May 3,
1993). Instead, the Vermont Hazardous
Waste Regulation section 7-217(c)
specifies that “the Administrator of EPA
shall retain the authority to exclude
such wastes.” By letter dated April 12,
2012, the Vermont Department of
Environmental Conservation has
confirmed that Vermont interprets this
regulation to mean that upon the EPA
making a delisting determination
(regarding a federally regulated waste),
the delisting determination takes effect
within that State. Thus, this delisting
determination will apply within
Vermont with no further action required
by the State.

Like Vermont, some other generally
authorized States have not received
authorization for delisting. Thus, the
EPA makes delisting determinations for
such States. However, RCRA allows
states to impose their own regulatory
requirements that are more stringent
than EPA’s, under § 3009 of RCRA.
These more stringent requirements may
include a provision that prohibits a
federally issued exclusion from taking
effect in the state, or that requires a
State concurrence before the Federal
exclusion takes effect, or that allows the
State to add conditions to any Federal
exclusion. We urge the petitioner to
contact the state regulatory authority in
each State to or through which it may
wish to ship its wastes to establish the
status of its wastes under the state’s
laws.

EPA has also authorized some states
to administer a delisting program in
place of the Federal program, that is, to
make state delisting decisions. In such
states, the state delisting requirements
operate in lieu of the Federal delisting
requirements. Therefore, this exclusion
does not apply in those authorized
states unless the state makes the rule
part of its authorized program. If IBM
transports the federally excluded waste
to or manages the waste in any state
with delisting authorization, IBM must
obtain a delisting authorization from
that state before it can manage the waste
as non-hazardous in that state.

VI. Statutory and Executive Order
Reviews

Under Executive Order 12866,
“Regulatory Planning and Review ” (58
FR 51735, October 4, 1993), this rule is
not of general applicability and
therefore, is not a regulatory action
subject to review by the Office of
Management and Budget (OMB). This
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) because it
applies to a particular facility only.
Because this rule is of particular
applicability relating to a particular
facility, it is not subject to the regulatory
flexibility provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), or
to §§ 202, 204, and 205 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104—4). Because this rule will
affect only a particular facility, it will
not significantly or uniquely affect small
governments, as specified in § 203 of
UMRA. Because this rule will affect
only a particular facility, this proposed
rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, “Federalism”,
(64 FR 43255, August 10, 1999). Thus,
Executive Order 13132 does not apply
to this rule.

Similarly, because this rule will affect
only a particular facility, this proposed
rule does not have tribal implications,
as specified in Executive Order 13175,
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000). Thus,
Executive Order 13175 does not apply
to this rule. This rule also is not subject
to Executive Order 13045, ‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant as defined in
Executive Order 12866, and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this action present a
disproportionate risk to children. The
basis for this belief is that the Agency
used DRAS, which considers health and
safety risks to children, to calculate the
maximum allowable concentrations for
this rule. This rule is not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)), because it is not a significant

regulatory action under Executive Order
12866. This rule does not involve
technical standards; thus, the
requirements of § 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. As required by § 3 of Executive
Order 12988, “Civil Justice Reform”, (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report which includes a
copy of the rule to each House of the
Congress and to the Comptroller General
of the United States. Section 804
exempts from § 801 the following types
of rules: (1) Rules of particular
applicability; (2) rules relating to agency
management or personnel; and (3) rules
of agency organization, procedure, or
practice that do not substantially affect
the rights or obligations of non-agency
parties (5 U.S.C. 804(3)). EPA is not
required to submit a rule report
regarding today’s action under § 801
because this is a rule of particular
applicability. Executive Order (EO)
12898 (59 FR 7629 (Feb. 16, 1994))
establishes Federal executive policy on
environmental justice. Its main
provision directs Federal agencies, to
the greatest extent practicable and
permitted by law, to make
environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this
proposed rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it does not affect the level of
protection provided to human health or
the environment. The Agency’s risk
assessment did not identify risks from
management of this material in a
Subtitle D landfill. Therefore, EPA
believes that any populations in
proximity of the landfills used by this
facility should not be adversely affected
by common waste management
practices for this delisted waste.
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List of Subjects in 40 CFR Part 261

Environmental protection, Hazardous
waste, Recycling, Reporting and
recordkeeping requirements.

Authority: § 3001(f) RCRA, 42 U.S.C.
6921(f).

H. Curtis Spalding,
Regional Administrator, EPA Region 1.

preamble, EPA proposes to amend 40
CFR part 261 as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

Dated: June 20, 2012. Authority: 42 U.S.C. 6905, 6912(a), 6921,

6922, 6924(y) and 6938.

2. Amend Table 1 of Appendix IX to
part 261 by adding the following waste
stream in alphabetical order by facility
“IBM Corporation” to read as follows:

For the reasons set out in the

Appendix IX to Part 261—Wastes
Excluded Under §§ 260.20 and 260.22

1. The authority citation for part 261

continues to read as follows:

TABLE 1—WASTES EXCLUDED FROM NON-SPECIFIC SOURCES

Waste description

Facility Address
IBM Corporation .......... Essex Junction, VT

* * * * *

Wastewater Treatment Sludge (Hazardous Waste No. FO06) generated at a maximum annual
rate of 3,150 cubic yards per calendar year and disposed of in a Subtitle D Landfill which
is licensed, permitted, or otherwise authorized by a state to accept the delisted wastewater
treatment sludge.

IBM must implement a testing program that meets the following conditions for the exclusion
to be valid:

1. Delisting Levels: All leachable concentrations for the following constituents must not ex-
ceed the following levels (mg/L for TCLP): Arsenic—5.0; Barium—100.0; Cadmium—1.0;
Chromium—5.0; Lead—5.0; Mercury 0.2; and, Nickel—32.4.

2. Waste Handling and Holding: (A)IBM must manage as hazardous all WWTP sludge gen-
erated until it has completed initial verification testing described in paragraph (3)(A) and
valid analyses show that paragraph (1) is satisfied and written approval is received by
EPA. (B) Levels of constituents measured in the samples of the WWTP sludge that do not
exceed the levels set forth in paragraph (1) for two consecutive quarterly sampling events
are non-hazardous. After approval is received from EPA, IBM can manage and dispose of
the non-hazardous WWTP sludge according to all applicable solid waste regulations. (C)
Not withstanding having received the initial approval from EPA, if constituent levels in a
later sample exceed any of the Delisting Levels set in paragraph (1), from that point for-
ward, IBM must treat all the waste covered by this exclusion as hazardous until it is dem-
onstrated that the waste again meets the levels in paragraph (1). IBM must manage and
dispose of the waste generated under Subtitle C of RCRA from the time that it becomes
aware of any exceedance.
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TABLE 1—WASTES EXCLUDED FROM NON-SPECIFIC SOURCES—Continued

Facility Address Waste description

3. Verification Testing Requirements: IBM must perform sample collection and analyses in
accordance with the approved Quality Assurance Project Plan dated January 27, 2011. All
samples shall be representative composite samples according to appropriate methods. As
applicable to the method-defined parameters of concern, analyses requiring the use of
SW-846 methods incorporated by reference in 40 CFR 260.11 must be used without sub-
stitution. As applicable, the SW-846 methods might include Methods 0010, 0011, 0020,
0023A, 0030, 0031, 0040, 0050, 0051, 0060, 0061, 1010A, 1020B, 1110A, 1310B, 1311,
1312, 1320, 1330A, 9010C, 9012B, 9040C, 9045D, 9060A, 9070A (uses EPA Method
1664, Rev. A), 9071B, and 9095B. Methods must meet Performance Based Measurement
System Criteria in which the Data Quality Objectives are to demonstrate that samples of
the IBM sludge are representative for all constituents listed in paragraph (1). To verify that
the waste does not exceed the specified delisting concentrations, for one year after the
final exclusion is granted, IBM must perform quarterly analytical testing by sampling and
analyzing the WWTP sludge as follows: (A) Quarterly Testing: (i) Collect two representative
composite samples of the WWTP sludge at quarterly intervals after EPA grants the final
exclusion. The first composite samples must be taken within 30 days after EPA grants the
final approval. The second set of samples must be taken at least 30 days after the first set.
(ii) Analyze the samples for all constituents listed in paragraph (1). Any waste regarding
which a composite sample is taken that exceeds the delisting levels listed in paragraph (1)
for the sludge must be disposed as hazardous waste in accordance with the applicable
hazardous waste requirements from the time that IBM becomes aware of any exceedance.
(iii) Within thirty (30) days after taking each quarterly sample, IBM will report its analytical
test data to EPA. If levels of constituents measured in the samples of the sludge do not ex-
ceed the levels set forth in paragraph (1) of this exclusion for two consecutive quarters,
and EPA concurs with those findings, IBM can manage and dispose the non-hazardous
sludge according to all applicable solid waste regulations. (B) Annual Testing: (i) If IBM
completes the quarterly testing specified in paragraph (3) above and no sample contains a
constituent at a level which exceeds the limits set forth in paragraph (1), IBM may begin
annual testing as follows: IBM must test two representative composite samples of the
wastewater treatment sludge (following the same protocols as specified for quarterly sam-
pling, above) for all constituents listed in paragraph (1) at least once per calendar year. (ii)
The samples for the annual testing taken for the second and subsequent annual testing
events shall be taken within the same calendar month as the first annual sample taken. (iii)
IBM shall submit an annual testing report to EPA with its annual test results, within thirty
(30) days after taking each annual sample. The annual testing report also shall include the
total amount of waste in cubic yards disposed during the calendar year.

4. Changes in Operating Conditions: If IBM significantly changes the manufacturing or treat-
ment process described in the petition, or the chemicals used in the manufacturing or treat-
ment process, it must notify the EPA in writing and may no longer handle the wastes gen-
erated from the new process as non-hazardous unless and until the wastes are shown to
meet the delisting levels set in paragraph(1), IBM demonstrates that no new hazardous
constituents listed in appendix VIII of part 261 have been introduced, and IBM has re-
ceived written approval from EPA to manage the wastes from the new process under this
exclusion. While the EPA may provide written approval of certain changes, if there are
changes that the EPA determines are highly significant, the EPA may instead require I1BM
to file a new delisting petition.

5. Data Submittals and Recordkeeping: IBM must submit the information described below. If
IBM fails to submit the required data within the specified time or maintain the required
records on-site for the specified time, EPA, at its discretion, will consider this sufficient
basis to reopen the exclusion as described in paragraph (6). IBM must: (A) Submit the
data obtained through paragraph (3) to the Chief, RCRA Waste Management & UST Sec-
tion, U.S. EPA Region 1, (OSRR07-1), 5 Post Office Square, Suite 100, Boston, MA
02109-3912, within the time specified. All supporting data can be submitted on CD—-ROM
or some comparable electronic media; (B) Compile, summarize, and maintain on site for a
minimum of five years and make available for inspection records of operating conditions,
including monthly and annual volumes of WWTP sludge generated, analytical data, includ-
ing quality control information and, copies of the notification(s) required in paragraph (7);
(C) Submit with all data a signed copy of the certification statement in 40 CFR
260.22(i)(12).
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TABLE 1—WASTES EXCLUDED FROM NON-SPECIFIC SOURCES—Continued

Facility Address

Waste description

6. Reopener Language: (A) If, anytime after disposal of the delisted waste, IBM possesses or
is otherwise made aware of any environmental data (including but not limited to leachate
data or groundwater monitoring data) or any other relevant data to the delisted waste indi-
cating that any constituent is at a concentration in the leachate higher than the specified
delisting concentration, then IBM must report such data, in writing, to the Regional Admin-
istrator and to the Vermont Agency of Natural Resources Secretary within 10 days of first
possessing or being made aware of that data. (B) Based on the information described in
paragraph (A) and any other information received from any source, the Regional Adminis-
trator will make a preliminary determination as to whether the reported information requires
Agency action to protect human health or the environment. Further action may include sus-
pending, or revoking the exclusion, or other appropriate response necessary to protect
human health and the environment. (C) If the Regional Administrator determines that the
reported information does require Agency action, the Regional Administrator will notify IBM
in writing of the actions the Regional Administrator believes are necessary to protect
human health and the environment. The notice shall include a statement of the proposed
action and a statement providing IBM with an opportunity to present information as to why
the proposed Agency action is not necessary or to suggest an alternative action. IBM shall
have 30 days from the date of the Regional Administrator’s notice to present the informa-
tion. (D) If after 30 days IBM presents no further information or after a review of any sub-
mitted information, the Regional Administrator will issue a final written determination de-
scribing the Agency actions that are necessary to protect human health or the environ-
ment. Any required action described in the Regional Administrator’'s determination shall be-
come effective immediately, unless the Regional Administrator provides otherwise.

7. Notification Requirements: IBM must do the following before transporting the delisted
waste: (A) Provide a one-time written notification to any state Regulatory Agency to which
or through which it will transport the delisted waste described above for disposal, 60 days
before beginning such activities. (B) Update the one-time written notification if it ships the
delisted waste into a different disposal facility. Failure to provide this notification will result

in a violation of the delisting petition and a possible revocation of the decision.

* * *

* *

[FR Doc. 2012-17272 Filed 7-13-12; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Chapters Il, IlI, IV, V, and VI

RIN 0648-XC012

Plan for Periodic Review of
Regulations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: The Regulatory Flexibility Act
(RFA) requires that the National Marine
Fisheries Service (NMFS) periodically
review existing regulations that have a
significant economic impact on a
substantial number of small entities,
such as small businesses, small
organizations, and small governmental
jurisdictions. This plan describes how
NMFS will perform this review and
describes the regulations that are being

proposed for review during the current
review-cycle.

DATES: Written comments must be
received by NMFS by August 15, 2012.
ADDRESSES: You may submit comments
on this document, identified by 0648—
X(C012 by any of the following methods:

e FElectronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal
www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
first click the “submit a comment” icon,
then enter 0648—XC012. Locate the
document you wish to comment on
from the resulting list and click on the
“Submit a Comment” icon on the right
of that line.

e Mail: Submit written comments to
Wendy Morrison, National Marine
Fisheries Service, NOAA, Office of
Sustainable Fisheries, 1315 East-West
Highway, Silver Spring, MD 20910
(mark outside of envelope “Comments
on 610 review”’).

e Fax:301-713-1193; Attn: Wendy
Morrison.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of

the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on www.regulations.gov without change.
All personal identifying information
e.g., name, address, etc.) submitted
voluntarily by the sender will be
publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word or Excel, WordPerfect, or Adobe
PDF file formats only.
FOR FURTHER INFORMATION CONTACT:
Wendy Morrison, (301) 427-8504, for
questions on rules under
SUPPLEMENTARY INFORMATION section
listed in items 1 through 72; and
Heather Coll, (301) 427—-8455, for
questions on rules under
SUPPLEMENTARY INFORMATION section
listed in items 73 through 76.

SUPPLEMENTARY INFORMATION:

Background

The RFA, 5 U.S.C. 601, requires that
Federal agencies take into account how
their regulations affect “small entities,”
including small businesses, small
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Governmental jurisdictions and small
organizations. For regulations proposed
after January 1, 1981, the agency must
either prepare a Regulatory Flexibility
Analysis or certify that the regulation, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. Section 602
requires that NMFS issue an Agenda of
Regulations identifying rules the
Agency is developing that are likely to
have a significant economic impact on
a substantial number of small entities.
Section 610 of the RFA requires
Federal agencies to review existing
regulations. It requires that NMFS
publish a plan in the Federal Register
explaining how it will review its
existing regulations which have or will
have a significant economic impact on
a substantial number of small entities.
Regulations that become effective after
January 1, 1981, must be reviewed
within 10 years of the publication date
of the final rule. Section 610(c) requires
that NMFS publish annually in the
Federal Register a list of rules it will
review during the succeeding 12
months. The list must describe the rule,
explain the need for it, give the legal
basis for it, and invite public comment.

Criteria for Review of Existing
Regulations

The purpose of the review is to
determine whether existing rules should
be left unchanged, or whether they
should be revised or rescinded in order
to minimize significant economic
impacts on a substantial number of
small entities, consistent with the
objectives of other applicable statutes.
In deciding whether change is
necessary, the RFA establishes five
factors that NMFS will consider:

(1) Whether the rule is still needed;

(2) What type of complaints or
comments were received concerning the
rule from the public;

(3) The complexity of the rule;

(4) How much the rule overlaps,
duplicates or conflicts with other
Federal rules, and, to the extent feasible,
with State and local governmental rules;
and

(5) How long it has been since the rule
has been evaluated or how much the
technology, economic conditions, or
other factors have changed in the area
affected by the rule.

Plan for Periodic Review of Rules

NMFS will conduct reviews in such a
way as to ensure that all rules for which
a Final Regulatory Flexibility Analysis
was prepared are reviewed within 10
years of the year in which they were
originally issued. By December 31,

2012, NMFS will review all such rules
issued during 2003 and 2004:

1. Fisheries of the Exclusive
Economic Zone off Alaska; Steller Sea
Lion Protection Measures for the
Groundfish Fisheries off Alaska. RIN
0648—AQ08 (68 FR 204, January 2,
2003). NMFS issued a final rule to
implement Steller sea lion protection
measures to avoid the likelihood that
the groundfish fisheries off Alaska
would jeopardize the continued
existence of the western distinct
population segment of Steller sea lions
or adversely modify its critical habitat.
These management measures dispersed
fishing effort over time and area to
provide protection from potential
competition for important Steller sea
lion prey species in waters adjacent to
rookeries and important haulouts. The
intended effect of this final rule was to
protect the endangered western distinct
population segment of Steller sea lions,
as required under the Endangered
Species Act, and to conserve and
manage the groundfish resources in the
Bering Sea/Aleutian Islands
management area and the Gulf of Alaska
in accordance with the Magnuson-
Stevens Act.

2. Fisheries of the Exclusive
Economic Zone off Alaska; Revisions to
Observer Coverage Requirements for
Vessels and Shoreside Processors in the
North Pacific Groundfish Fisheries. RIN
0648—AM44 (68 FR 715, January 7,
2003). NMFS issued a final rule to
amend regulations governing the North
Pacific Groundfish Observer Program.
This action was necessary to refine
observer coverage requirements and
improve support for observers. This
action was intended to ensure
continued collection of high-quality
observer data to support the
management objectives of the Fishery
Management Plan for the Groundfish
Fishery of the Bering Sea and Aleutian
Islands Area and the Fishery
Management Plan for Groundfish of the
Gulf of Alaska, and was intended to
promote the goals and objectives
contained in those FMPs.

3. Fisheries of the Exclusive
Economic Zone off Alaska; Amendment
69 to Revise American Fisheries Act
Inshore Cooperative Requirements. RIN
0648—AP71 (68 FR 6833, February 11,
2003). NMFS issued a final rule to
implement Amendment 69 to the
Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutians Area. This final rule
allowed an American Fisheries Act
inshore cooperative to contract with a
non-member vessel to harvest a portion
of the cooperative’s pollock allocation.
The North Pacific Fishery Management

Council developed Amendment 69 to
provide greater flexibility to inshore
catcher vessel cooperatives to arrange
for the harvest of their pollock
allocation, and to address potential
emergency situations, such as vessel
breakdowns, that would prevent a
cooperative from harvesting its entire
allocation. This action was designed to
be consistent with the environmental
and socioeconomic objectives of the
American Fisheries Act, the Magnuson-
Stevens Act, the Fishery Management
Plan, and other applicable laws.

4. Fisheries of the Exclusive
Economic Zone off Alaska; Western
Alaska Community Development Quota
Program. RIN 0648—AL97 (68 FR 9902,
March 3, 2003). NMFS issued a final
rule to amend portions of the
regulations governing the halibut fishery
under the Western Alaska Community
Development Quota (CDQ) Program.
These changes increased the Regulatory
Area (Area) 4E trip limit from 6,000 lb
(2.72 metric tons (mt)) to 10,000 1b (4.54
mt) and modified the Area 4 Catch
Sharing Plan to allow CDQ Program
participants to harvest allocations of
Area 4D halibut CDQ in Area 4E. This
action was intended to enhance
harvesting opportunities for halibut
CDQ fishermen and to further the goals
and objectives of the North Pacific
Fishery Management Council with
respect to the CDQ) program and the
Pacific halibut fishery, consistent with
the regulations and resource
management objectives of the
International Pacific Halibut
Commission.

5. Fisheries of the Exclusive
Economic Zone off Alaska; Seasonal
Area Closure to Trawl, Pot, and Hook-
and-Line Fishing in Waters off Cape
Sarichef. RIN 0648—AQ46 (68 FR 11004,
March 7, 2003). NMFS issued a final
rule to seasonally close a portion of the
waters located near Cape Sarichef in the
Bering Sea subarea to directed fishing
for groundfish by vessels using trawl,
pot, or hook-and-line gear. This action
was necessary to support NMFS
research on the effect of fishing on the
localized abundance of Pacific cod. It
was intended to further the goals and
objectives of the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area.

6. Fisheries of the Exclusive
Economic Zone Off Alaska; Opening
Waters to Pacific Cod Pot Fishing off
Cape Barnabas and Caton Island. RIN
0648—-AQ45 (68 FR 31629, May 28,
2003). NMFS issued a final rule to allow
use of pot gear in waters around Cape
Barnabas and Caton Island located in
the Gulf of Alaska for directed fishing
for Pacific cod. Prior to this regulation,
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waters within 3 nautical miles of these
sites were closed to Pacific cod fishing
by vessels using pot gear and named on
a Federal fisheries permit. This action
was necessary to provide consistency
between State and Federal fishing
restrictions and to relieve a potential
burden on the Pacific cod pot gear
fishing sector. This final rule was
intended to meet the objectives in the
Magnuson-Stevens Act and to further
the goals and objectives of the Fishery
Management Plan for Groundfish of the
Gulf of Alaska.

7. Individual Fishing Quota Program
for Pacific Halibut and Sablefish;
Amendment 72/64 to Revise
Recordkeeping and Reporting
Requirements. RIN 0648—-AP92 (68 FR
44473, July 29, 2003). NMFS issued a
final rule to implement Amendment 72
to the Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area and
Amendment 64 to the Fishery
Management Plan for Groundfish of the
Gulf of Alaska. This action revised
certain recordkeeping and reporting
requirements for the Individual Fishing
Quota (IFQ) Program for fixed gear
Pacific halibut and sablefish fisheries
and the Western Alaska Community
Development Quota Program for the
Pacific halibut fishery. This action was
necessary to improve IFQ fishing
operations, while complying with IFQ
Program requirements; to improve
NMFS’ ability to efficiently administer
the program; and to improve the clarity
and consistency of IFQ Program
regulations. This action was intended to
meet the conservation and management
requirements of the Northern Pacific
Halibut Act of 1982 with respect to
halibut, and of the Magnuson-Stevens
Act with respect to sablefish, and to
further the goals and objectives of the
groundfish Fishery Management Plans.

8. Fisheries off the Exclusive
Economic Zone; Amendment of
Eligibility Criteria for the Bering Sea
and Aleutian Islands Management Area
Pacific Cod Hook-and-Line and Pot Gear
Fisheries. RIN 0648—AQ75 (68 FR
44666, July 30, 2003). NMFS issued a
final rule to amend eligibility criteria for
Pacific cod endorsements to groundfish
licenses issued under the License
Limitation Program. These
endorsements are necessary to
participate in the Bering Sea and
Aleutian Islands Management Area
(BSAI) Pacific cod hook-and-line or pot
gear fisheries with vessels greater than
or equal to 60 feet length overall. This
action was necessary to allow additional
participation in the BSAI Pacific cod
hook-and-line or pot gear fisheries, as
intended by the North Pacific Fishery

Management Council. The intended
effect of this action was to prevent
unnecessary restriction on participation
in the BSAI Pacific cod hook-and-line or
pot gear fisheries and to conserve and
manage the Pacific cod resources in the
BSAI in accordance with the Magnuson-
Stevens Act.

9. Fisheries of the Exclusive
Economic Zone off Alaska; License
Limitation Program. RIN 0648—-AQ73
(68 FR 46117, August 5, 2003). NMFS
issued a final rule to amend eligibility
criteria for Bering Sea and Aleutian
Islands (BSAI) crab species licenses
issued under the License Limitation
Program and required for participation
in the BSAI crab fisheries. This action
was necessary to allow participation in
the BSAI crab fisheries in a manner
intended by the North Pacific Fishery
Management Council. The intended
effect of this action was to allow vessels
with recent participation in the BSAI
crab fisheries to qualify for a License
Limitation Program crab species license
and to conserve and manage the crab
resources in the BSAI in accordance
with the Magnuson-Stevens Act.

10. Pacific Halibut Fisheries;
Guideline Harvest Levels for the Guided
Recreational Halibut Fishery. RIN 0648—
AK17 (68 FR 47256, August 8, 2003).
NMEFS issued a final rule to implement
a guideline harvest level for managing
the harvest of Pacific halibut in the
guided recreational fishery in
International Pacific Halibut
Commission areas 2C and 3A in and off
of Alaska. The guideline harvest level
established an amount of halibut that
would be monitored annually in the
guided recreational fishery. This action
was necessary to allow NMFS to manage
more comprehensively the Pacific
halibut stocks in waters off Alaska. It
was intended to further the management
and conservation goals of the Northern
Pacific Halibut Act of 1982.

11. Fisheries of the Exclusive
Economic Zone off Alaska; Removal of
Full Retention and Utilization
Requirements for Rock Sole and
Yellowfin Sole. RIN 0648—-AQ78 (68 FR
52142, September 2, 2003). NMFS
issued regulatory changes to implement
the partial approval of Amendment 75
to the Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area. As partially
approved, this amendment eliminated
all reference to the requirements for
100-percent retention and utilization of
rock sole and yellowfin sole in the
groundfish fisheries of the Bering Sea
and Aleutian Islands Management Area.
This action was necessary to amend
regulations to maintain consistency
with the the Magnuson-Stevens Fishery

Management and Conservation Act, the
Fishery Management Plan, and other
applicable laws.

12. Fisheries of the Exclusive
Economic Zone Off Alaska; Electronic
Reporting Requirements. RIN 0648—
AP66 (68 FR 58038, October 8, 2003).
NMEFS issued a final rule to amend
regulations governing the North Pacific
Groundfish Observer Program. This
action was necessary to refine
requirements for the facilitation of
observer data transmission and improve
support for observers. The final rule was
necessary to improve the timely
transmission of high-quality observer
data for a sector of catcher vessels in
these fisheries. It was intended to
support the management objectives of
the Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area and the
Fishery Management Plan for
Groundfish of the Gulf of Alaska.

13. Fisheries of the Exclusive
Economic Zone off Alaska; Allocation of
Pacific Cod Among Fixed Gear Sectors.
RIN 0648—AR31 (68 FR 67086,
December 1, 2003). NMFS issued a final
rule to implement Amendment 77 to the
Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area. This action
allocated the fixed gear portion of the
Bering Sea and Aleutian Islands
Management Area (BSAI) Pacific cod
total allowable catch among the fixed
gear sectors. In addition, this action
further split the pot sector share of the
total allowable catch between pot
catcher/processors and pot catcher
vessels; changed how the 2 percent
annual BSAI Pacific cod allocation to jig
gear was seasonally apportioned; and
changed how unused portions were
reallocated to other gear types.
Amendment 77 and its implementing
regulations were necessary to maintain
the stability of the fixed gear Pacific cod
fishery. This action was intended to
promote the goals and objectives of the
Magnuson-Stevens Act the Fishery
Management Plan, and other applicable
laws.

14. Fisheries of the Exclusive
Economic Zone off Alaska; Revision to
the Management of “‘Other Species”
Community Development Quota. RIN
0648—-AQ88 (68 FR 69974, December 16,
2003). NMFS issued a final rule that
modified the management of the “other
species” Community Development
Quota (CDQ) reserve by eliminating
specific allocations of “other species”
CDQ to individual CDQ managing
organizations. The action instead
allowed NMFS to manage the “other
species” CDQ reserve with the general
limitations used to manage the catch of
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non-CDQ groundfish in the Bering Sea
and Aleutian Islands management area.
This action also eliminated the CDQ
non-specific reserve and made other
changes to improve the clarity and
consistency of CDQ Program
regulations. This action was necessary
to improve NMFS’ ability to effectively
administer the CDQ Program. It was
intended to further the goals and
objectives of the North Pacific Fishery
Management Council with respect to
this program.

15. Fisheries of the Exclusive
Economic Zone off Alaska; Halibut
Fisheries in U.S. Convention Waters Off
Alaska; Management Measures to
Reduce Seabird Incidental Take in the
Hook-and-Line Halibut and Groundfish
Fisheries. RIN 0648—AM30 (69 FR 1930,
January 13, 2004). NMFS issued a final
rule to revise regulations requiring
seabird avoidance measures in the hook-
and-line groundfish fisheries of the
Bering Sea and Aleutian Islands
management area and Gulf of Alaska,
and in the Pacific halibut fishery in U.S.
Convention waters off Alaska. This
action was intended to improve the pre-
existing requirements and further
mitigate interactions with the
shorttailed albatross (Phoebastria
albatrus), an endangered species
protected under the Endangered Species
Act, and with other seabird species in
hook-and-line fisheries in and off
Alaska, and thus further the goals and
objectives of the Magnuson-Stevens Act,
the Northern Pacific Halibut Act of
1982, the Migratory Bird Treaty Act, and
the Endangered Species Act.

16. Fisheries of the Exclusive
Economic Zone Off Alaska; Groundfish
Observer Program. RIN 0648—AR32 (69
FR 1951, January 13, 2004). NMFS
issued a final rule to amend regulations
governing the North Pacific Groundfish
Observer Program. This action was
necessary to provide added flexibility in
the deployment of observers in the
Exclusive Economic Zone off the coast
of Alaska. In addition, this action was
intended to ensure continued collection
of high-quality observer data. It was
necessary to support the management
objectives of the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
and the Fishery Management Plan for
Groundfish of the Gulf of Alaska, and to
promote the goals and objectives
contained in those Fishery Management
Plans.

17. Fisheries of the Exclusive
Economic Zone Off Alaska; Provisions
of the American Fisheries Act (AFA).
RIN 0648—AR13 (69 FR 6198, February
10, 2004). NMFS issued a final rule to
remove the expiration date of

regulations published in the Federal
Register on December 30, 2002,
implementing the AFA. The AFA final
rule inadvertently specified a period of
effectiveness that would expire
December 31, 2007. This rule made the
amendments to the AFA rule
permanent, as originally intended. This
action was necessary to implement the
AFA consistent with statutory
requirements, and was intended to do so
in a manner consistent with the
objectives of the Magnuson-Stevens Act
and other applicable laws.

18. Fisheries of the Exclusive
Economic Zone Off Alaska;
Recordkeeping and Reporting. RIN
0648—-AR08 (69 FR 21975, April 23,
2004). NMFS issued this final rule to
revise the descriptions of Gulf of Alaska
(GOA) reporting areas 620 and 630 in
paragraph (b) of Figure 3 to 50 CFR part
679 to include the entire Alitak/Olga/
Deadman’s/Portage Bay complex of
Kodiak Island within reporting area 620.
This action was necessary to improve
quota management and fishery
enforcement in the GOA. This action
was intended to meet the conservation
and management requirements of the
Magnuson-Stevens Act and to further
the goals and objectives of the Fishery
Management Plan for Groundfish of the
Gulf of Alaska.

19. Fisheries of the Exclusive
Economic Zone Off Alaska; Individual
Fishing Quota Program; Community
Purchase. RIN 0648—-AQ98 (69 FR
23681, April 30, 2004). NMFS issued a
final rule to implement Amendment 66
to the Fishery Management Plan for
Groundfish of the Gulf of Alaska, and an
amendment to the Pacific halibut
commercial fishery regulations for
waters in and off of Alaska. Amendment
66 to the Fishery Management Plan and
the regulatory amendment modified the
Individual Fishing Quota (IFQ) Program
by revising the eligibility criteria to
receive halibut and sablefish IFQ and
quota share (QS) by transfer to allow
eligible communities in the Gulf of
Alaska to establish non-profit entities to
purchase and hold QS for lease to, and
use by, community residents as defined
by specific elements of the proposed
action. This action improved the
effectiveness of the IFQ Program by
providing additional opportunities for
residents of fishery dependent
communities and was necessary to
promote the objectives of the Magnuson-
Stevens Act and the Northern Pacific
Halibut Act of 1982 with respect to the
IFQ fisheries.

20. Fisheries of the Exclusive
Economic Zone Off Alaska; Skates
Management in the Groundfish
Fisheries of the Gulf of Alaska. RIN

0648—-AR73 (69 FR 26313, May 12,
2004). NMFS issued a final rule to
implement Amendment 63 to the
Fishery Management Plan for
Groundfish of the Gulf of Alaska.
Amendment 63 moved skates from the
“other species” list to the “target
species” list in the Fishery Management
Plan. By listing skates as a target
species, management of a directed
fishery for skates in the Gulf of Alaska
was improved. The final rule revised the
definition of “other species”” and
revised the listings for skates and “‘other
species” to allow for the management of
incidental catch of skates in groundfish
fisheries and for groundfish in the
skates directed fishery. This action was
necessary to reduce the potential for
overfishing skates. This action was
intended to promote the goals and
objectives of the Magnuson-Stevens Act,
the Fishery Management Plan, and other
applicable laws.

21. Fisheries of the Exclusive
Economic Zone Off Alaska; General
Limitations. RIN 0648—AR41 (69 FR
32901, June 14, 2004). NMFS issued a
final rule amending regulations
establishing pollock Maximum
Retainable Amounts (MRA). This action
adjusted the MRA enforcement period
for pollock harvested in the Bering Sea
and Aleutian Islands management area
from enforcement at anytime during a
fishing trip to enforcement at the time
of offload. This action was necessary to
reduce regulatory discards of pollock
caught incidentally in the directed
fisheries for non-pollock groundfish
species. The intended effect of this
action was to better use incidentally
caught pollock in accordance with the
goals and objectives of the Magnuson-
Stevens Act and the Fishery
Management Plan for the Groundfish
Fishery of the Bering Sea and Aleutian
Islands Area.

22. Fisheries of the Exclusive
Economic Zone Off Alaska; Revisions to
the Annual Harvest Specifications
Process for the Groundfish Fisheries of
the Gulf of Alaska and the Bering Sea
and Aleutian Islands Management Area.
RIN 0648—AR77 (69 FR 64683,
November 8, 2004). NMFS issued a final
rule that implemented Amendment 48
to the Fishery Management Plan for
Groundfish of the Gulf of Alaska (GOA)
and Amendment 48 to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (BSAI) (Amendments
48/48). Amendments 48/48 revised the
administrative process used to establish
annual harvest specifications for the
groundfish fisheries of the GOA and the
BSAI, and updated the Fishery
Management Plans by: Revising the



41732

Federal Register/Vol. 77, No. 136 /Monday, July 16, 2012/Proposed Rules

description of the groundfish fisheries
and participants, revising the name of
the BSAI Fishery Management Plan,
revising text to simplify wording and
correct typographical errors, and
revising the description of the North
Pacific Fishery Management Council
Groundfish Plan Teams’
responsibilities. The final rule revised
regulations to implement the new
harvest specifications process in
Amendments 48/48 and revised the
name of the BSAI Fishery Management
Plan. This action was intended to
promote the goals and objectives of the
Magnuson-Stevens Act, the Fishery
Management Plans, and other applicable
laws.

23. Fisheries of the Exclusive
Economic Zone Off Alaska; Full
Retention of Demersal Shelf Rockfish in
the Southeast Outside District of the
Gulf of Alaska. RIN 0648—AP73 (69 FR
68095, November 23, 2004). NMFS
issued a final rule that requires the
operator of a federally permitted catcher
vessel using hook-and-line or jig gear in
the Southeast Outside District of the
Gulf of Alaska to retain and land all
demersal shelf rockfish caught while
fishing for groundfish or for Pacific
halibut under the Individual Fishing
Quota program. This action was
necessary to improve estimates of
fishing mortality of demersal shelf
rockfish. This final rule was intended to
further the goals and objectives of the
Magnuson-Stevens Act and the Fishery
Management Plan for Groundfish of the
Gulf of Alaska.

24. Fisheries of the Northeastern
United States; Atlantic Sea Scallop
Fishery; Framework Adjustment 15. RIN
0648—-AQ28 (68 FR 9580, February 28,
2003). NMFS issued this final rule to
implement Framework 15 to the
Atlantic Sea Scallop Fishery
Management Plan developed by the
New England Fishery Management
Council. This final rule implemented
management measures for the 2003
fishing year, including a days-at-sea
adjustment, and continuation of a Sea
Scallop Area Access Program for 2003.
The intent of this action was to achieve
the goals and objectives of the Fishery
Management Plan under the Magnuson-
Stevens Act and to achieve optimum
yield in the scallop fishery. In addition,
this final rule included regulatory text
that codifies an additional gear stowage
provision for scallop dredge gear that
was established by the Administrator,
Northeast Region, NMFS in 2001.

25. Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the Northeastern
United States; Summer Flounder, Scup,
and Black Sea Bass Fisheries; Summer

Flounder, Scup, and Black Sea Bass
Fishery Management Plan. RIN 0648—
AN12 (68 FR 10181, March 4, 2003).
NMEFS issued this final rule to
implement approved measures
contained in Amendment 13 to the
Summer Flounder, Scup, and Black Sea
Bass Fishery Management Plan.
Pursuant to the Magnuson-Stevens Act
and the Fishery Management Plan, this
final rule established an annual
coastwide quota for black sea bass and
allowed vessels to fish under a
Southeast Region Snapper/Grouper
permit and to retain their Northeast
Region Black Sea Bass Permit during a
Federal fishery closure. Finally, this
final rule required that vessels issued a
Federal moratorium permit for summer
flounder, scup, and black sea bass be
subject to the presumption that any fish
of these species on board were
harvested from the exclusive economic
zone.

26. Atlantic Coastal Fisheries
Cooperative Management Act
Provisions; Fisheries of the Northeastern
United States; American Lobster
Fishery. RIN 0648—AP15 (68 FR14902,
March 27, 2003). NMFS amended
regulations to modify the management
measures applicable to the American
lobster fishery. This action responded to
the following recommendations made
by the Atlantic States Marine Fisheries
Commission (Commission): To control
fishing effort as determined by historical
participation in the American lobster
trap fisheries conducted in the offshore
Lobster Conservation Management Area
3 (Area 3) and in the nearshore LCMAs
of the Exclusive Economic Zone from
New York through North Carolina
(Areas 4 and 5); to implement a
mechanism for conservation
equivalency and associated trap limits
for owners of vessels in possession of a
Federal lobster permit fishing in New
Hampshire state waters; and to clarify
lobster management area boundaries in
Massachusetts waters. NMFS included
in this final rule a mechanism for
Federal consideration of future
Commission requests to implement
conservation-equivalent measures and a
technical amendment to the regulations
clarifying that Federal lobster permit
holders must attach federally approved
lobster trap tags to all lobster traps
fished in any portion of any
management area (whether in state or
Federal waters). This requirement was
not new, but was not previously
specified in the regulatory text. This
announcement was intended to make
the regulations easier to understand.

27. Fisheries of the Northeastern
United States; Northeast Multispecies
Fishery; Framework Adjustment 37 to

the Northeast Multispecies Fishery
Management Plan. RIN 0648—-AQ35 (68
FR 22333, April 28, 2003). NMFS issued
this final rule to implement measures
contained in Framework Adjustment 37
to the Northeast Multispecies Fishery
Management Plan to eliminate the Year
4 default measure for whiting in both
stock areas; reinstate the Cultivator
Shoal whiting fishery season through
October 31 each year; eliminate the 10-
percent restriction on red hake
incidental catch in the Cultivator Shoal
whiting fishery; adjust the incidental
catch allowances in Small Mesh Areas
1 and 2 so that they are consistent with
those in the Cape Cod Bay raised
footrope trawl fishery; clarify the
transfer-at-sea provisions for small-mesh
multispecies for use as bait; modify
slightly the Cape Cod Bay raised
footrope trawl fishery area; and retain
the 30,000-1b (13.6 mt) trip limit for the
Cultivator Shoal whiting fishery.

28. Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the Northeastern
United States; Monkfish Fishery;
Framework Adjustment 2. RIN 0648—
AQ29 (68 FR 22325, April 28, 2003).
NMFS implemented measures
contained in Framework Adjustment 2
to the Monkfish Fishery Management
Plan. This final rule modified the
monkfish overfishing definition
reference points and optimum yield
target control rule to be consistent with
the best scientific information available
and the provisions of the Magnuson-
Stevens Act. This rule also implemented
an expedited process for setting annual
target total allowable catch levels
(TACs); established a method for
adjusting monkfish trip limits and days-
at-sea allocations to achieve the annual
target TACs; and established target
TACs and corresponding trip limits for
the 2003 fishing year. As a result, this
rule eliminated the default measures
adopted in the original Fishery
Management Plan that would have
resulted in the elimination of the
directed monkfish fishery and reduced
incidental catch limits. Finally, this
final rule clarified the regulations
pertaining to the monkfish area
declaration requirements by specifying
that vessels intending to fish under
either a monkfish, Northeast
multispecies, or scallop days-at-sea,
under the less restrictive measures of
the Northern Fishery Management Area
(NFMA), declare their intent to fish in
the NFMA for a minimum of 30 days.

29. Fisheries of the Northeastern
United States; Northeast Multispecies
Fishery; Framework Adjustment 38 to
the Northeast Multispecies Fishery
Management Plan. RIN 0648—-AQ76 (68
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FR 40808, July 9, 2003). NMFS issued
this final rule to implement measures
contained in Framework Adjustment 38
to the Northeast (NE) Multispecies
Fishery Management Plan to exempt a
fishery from the Gulf of Maine
Regulated Mesh Area mesh size
regulations. Framework 38 established
an exempted small mesh silver hake
(Merluccius bilinearis) (whiting) fishery
in the inshore Gulf of Maine. The
exempted fishery was authorized from
July 1 through November 30 each year;
required the use of specific exempted
grate-raised footrope trawl gear;
established a maximum whiting
possession limit of 7,500 1b (3,402 kg);
and included incidental catch
restrictions.

30. Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the Northeastern
United States; Northeast Skate Complex
Fisheries; Skate Fishery Management
Plan. RIN 0648—-A010 (68 FR 49693,
August 19, 2003). NMFS issued this
final rule to implement approved
measures contained in the Skate Fishery
Management Plan. These regulations
implemented the following measures: A
possession limit for skate wings; a bait-
only exemption to the wing possession
limit restrictions; a procedure for the
development, revision, and/or review of
management measures on an annual,
biennial, and interannual basis,
including a framework adjustment
process; open access permitting
requirements for fishing vessels,
operators, and dealers; new species-
level reporting requirements for skate
vessels and dealers; new discard
reporting requirements for Federal
vessels; and prohibitions on possessing
smooth skates in the Gulf of Maine
Regulated Mesh Area, and thorny skates
and barndoor skates throughout the
management unit. This final rule also
implemented other measures for
administration and enforcement. The
intended effect of this final rule was to
implement permanent management
measures for the Northeast skate
fisheries pursuant to the Magnuson-
Stevens Act and the Fishery
Management Plan, and to prevent
overfishing of skate resources. Also,
NMEFS informed the public of the
approval by the Office of Management
and Budget of the collection-of-
information requirements contained in
this final rule and publishes the Office
of Management and Budget control
numbers for these collections.

31. Fisheries of the Northeastern
United States; Summer Flounder, Scup,
and Black Sea Bass Fisheries;
Framework Adjustment 3. RIN 0648—
AR43 (68 FR 62250, November 3, 2003).

NMFS issued this final rule to
implement measures contained in
Framework Adjustment 3 to the
Summer Flounder, Scup, and Black Sea
Bass Fishery Management Plan to allow
the rollover of unused commercial scup
quota from the Winter I period to the
Winter II period, and to change the
regulations regarding the scup
commercial quota counting procedures.
NMFS also adjusted the 2003 Winter II
commercial scup quota and possession
limit.

32. Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the Northeastern
United States; Atlantic Surfclam and
Ocean Quahog Fishery; Amendment 13
to the Surfclam and Ocean Quahog
Fishery Management Plan. RIN 0648—
AP57 (68 FR 69970, December 16,
2003). NMFS implemented measures
contained in Amendment 13 to the
Fishery Management Plan. Amendment
13 established: A new surfclam
overfishing definition; multi-year
fishing quotas; a mandatory vessel
monitoring system, when such a system
was economically viable; the ability to
suspend or adjust the surfclam
minimum size limit through a
framework adjustment; and an analysis
of fishing gear impacts on essential fish
habitat for surfclams and ocean
quahogs. This final rule included
technical corrections to the regulations
implementing the Fishery Management
Plan, which clarified the Mid-Atlantic
Fishery Management Council’s intent
not to restrict allocation ownership to
only those entities that also own a
permitted vessel, and to eliminate the
restriction on the transfer of allocation
tags of amounts less than 160 bushels
(bu) (i.e., 5 cage tags). The primary
purpose of Amendment 13 was to
rectify the disapproved surfclam
overfishing definition and the essential
fish habitat analysis and rationale
contained in Amendment 12 in order to
comply with the Magnuson-Stevens Act,
and to simplify the regulatory
requirements of the Fishery
Management Plan.

33. Fisheries of the Northeastern
United States; Recordkeeping and
Reporting Requirements; Regulatory
Amendment To Modify Seafood Dealer
Reporting Requirements. RIN 0648—
AR79 (69 FR 13482, March 23, 2004).
NMFS issued this final rule to
implement approved management
measures contained in a regulatory
amendment to modify the reporting and
recordkeeping regulations for federally
permitted seafood dealers participating
in the summer flounder, scup, black sea
bass, Atlantic sea scallop, Northeast
(NE) multispecies, monkfish, Atlantic

mackerel, squid, butterfish, Atlantic
surfclam, ocean quahog, Atlantic
herring, Atlantic deep-sea red crab,
tilefish, Atlantic bluefish, skates, and/or
spiny dogfish fisheries in the NE
Region. The purpose of this action was
to improve monitoring of commercial
landings by collecting more timely and
accurate data, enhance enforceability of
the existing regulations, promote
compliance with existing regulations,
and ensure consistency in reporting
requirements among fisheries.

34. Fisheries of the Northeastern
United States; Summer Flounder, Scup,
and Black Sea Bass Fisheries;
Framework Adjustment 4. RIN 0648—
AR62 (69 FR 16175, March 29, 2004).
NMFS issued a final rule implementing
measures contained in Framework
Adjustment 4 to the Summer Flounder,
Scup, and Black Sea Bass Fishery
Management Plan that allowed for the
transfer at sea of scup between
commercial fishing vessels, and
clarified the circumstances under which
a vessel must operate with the specified
mesh. Regulations regarding the
establishment and administration of
research set-aside quota were also
amended to clarify how unused research
set-aside quota was to be returned to the
fishery.

35. Fisheries of the Northeastern
United States; Monkfish Fishery. RIN
0648—-AR89 (69 FR 18291, April 7,
2004). NMFS implemented measures to
establish target total allowable catch
(TAC) levels for the monkfish fishery for
the 2004 fishing year. The regulation
also adjusted trip limits and days-at-sea
for limited access monkfish vessels
fishing in the Southern Fishery
Management Area based upon the
methods established in Framework
Adjustment 2 to the Monkfish Fishery
Management Plan. Based on these
methods, this final rule established FY
2004 target TACs of 16,968 mt for the
Northern Fishery Management Area,
and 6,772 mt for the Southern Fishery
Management Area; adjusted the trip
limits for vessels fishing in the Southern
Fishery Management Area to 550 1b (250
kg) tail weight per days-at-sea for
limited access Category A and C vessels,
and 450 1b (204 kg) tail weight per days-
at-sea for limited access Category B and
D vessels; and restricted the fishing year
2004 days-at-sea available for monkfish
limited access vessels fishing in the
Southern Fishery Management Area to
28 days-at-sea.

36. Fisheries of the Northeastern
United States; Tilefish Fishery;
Reinstatement of Permit Requirements
for the Tilefish Fishery. RIN 0648—AR75
(69 FR 22454, April 26, 2004). NMFS
reinstated the permit requirements for
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commercial tilefish vessels. These
permit requirements were set aside in a
Federal Court Order on the grounds that
the limited access program contained in
the Tilefish Fishery Management Plan
violated National Standard 2 of the
Magnuson-Stevens Act. The Court
found that there was insufficient
support for the various limited access
permit criteria in the administrative
record for the Fishery Management
Plan. NMFS reinstated these permit
requirements based on additional
information in the form of a
supplemental administrative record to
the Fishery Management Plan provided
by the Mid-Atlantic Fishery
Management Council that supported
and explained the basis for the limited
access permit criteria contained in the
Fishery Management Plan. This action
also allocated the remainder of the
fishing year 2004 (November 1, 2003-
October 31, 2004) tilefish total allowable
landings to the various limited access
permit categories according to the
regulations, based upon a projection of
tilefish landings through the effective
date of this rule, and using dealer
reports. This action enabled NMFS to
manage the tilefish fishery in
accordance with the provisions of the
Magnuson-Stevens Act by preventing
overfishing, and ensuring that the stock
rebuilding objective of the Fishery
Management Plan was achieved.

37. Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the Northeastern
United States; Northeast (NE)
Multispecies Fishery; Amendment 13.
RIN 0648—AN17 (69 FR 22906, April 27,
2004). NMFS implemented approved
measures contained in Amendment 13
to the NE Multispecies Fishery
Management Plan. Amendment 13 was
developed by the New England Fishery
Management Council to end overfishing
and rebuild NE multispecies
(groundfish) stocks managed under the
authority of the Magnuson-Stevens Act,
and to make other changes in the
management of the groundfish fishery.
This rule implemented the following
measures: Changes in the days-at-sea
baseline for determining historical
participation in the groundfish fishery;
days-at-sea reductions from the
baseline; creation of new categories of
days-at-sea and criteria for their
allocation and use in the fishery;
changes in minimum fish size and
possession limits for recreationally
caught fish; a new limited access permit
category for Handgear vessels;
elimination of the northern shrimp
fishery exemption line; access to
groundfish closed areas for tuna purse

seiners; an exemption program for
southern New England scallop dredge
vessels; modifications to Vessel
Monitoring System requirements;
changes to procedures for exempted
fisheries; changes to the process for
making periodic adjustments to
management measures in the groundfish
fishery; revisions to trip limits for cod
and yellowtail flounder; changes in gear
restrictions, including minimum mesh
sizes and gillnet limits; a days-at-sea
Transfer Program; a days-at-sea Leasing
Program; implementing measures for the
U.S./Canada Resource Sharing
Understanding for cod, haddock, and
yellowtail flounder on Georges Bank; a
Special Access Program to allow
increased targeting of Georges Bank
yellowtail flounder; revisions to
overfishing definitions and control
rules; measures to protect essential fish
habitat; new reporting requirements;
sector allocation procedures; and a
Georges Bank Cod Hook Gear Sector
Allocation. The effort-reduction
measures in Amendment 13 were
intended to end overfishing on all
stocks and constitute rebuilding
programs for those groundfish stocks
that require rebuilding. Other measures
were intended to provide flexibility and
business options for permit holders.
Also, NMFS informed the public of the
approval by the Office of Management
and Budget of the collection-of
information requirements contained in
this final rule and publishes the Office
of Management and Budget control
numbers for these collections.

38. Fisheries of the Northeastern
United States; Atlantic Sea Scallop
Fishery; Amendment 10. RIN 0648—
AN16 (69 FR 35194, June 23, 2004).
NMFS implemented approved measures
contained in Amendment 10 to the
Atlantic Sea Scallop Fishery
Management Plan, developed by the
New England Fishery Management
Council. Amendment 10 included a
long-term, comprehensive program to
manage the sea scallop fishery through
an area rotation management program to
maximize scallop yield. Areas were
defined and would be closed and
reopened to fishing on a rotational basis,
depending on the condition and size of
the scallop resource in the areas. This
rule included measures to minimize the
adverse effects of fishing on essential
fish habitat to the extent practicable.
Amendment 10 also included updated
days-at-sea allocations, measures to
minimize bycatch to the extent
practicable, and other measures to make
the management program more
effective, efficient, and flexible. In
addition, NMFS published the Office of

Management and Budget control
numbers for collection of-information
requirements contained in this final
rule.

39. Fisheries of the Northeastern
United States; Summer Flounder, Scup,
and Black Sea Bass Fisheries;
Framework Adjustment 5. RIN 0648—
AR50 (69 FR 62818, October 28, 2004).
NMEFS issued this final rule to
implement measures contained in
Framework Adjustment 5 to the
Summer Flounder, Scup, and Black Sea
Bass Fishery Management Plan that
allowed for specification of annual Total
Allowable Landings for multiple years.
The intent was to provide flexibility and
efficiency to the management of the
species. In addition, this final rule
included several administrative
modifications to the existing regulations
for clarification purposes.

40. Fisheries of the Northeastern
United States; Atlantic Sea Scallop
Fishery and Northeast (NE) Multispecies
Fishery; Framework 16 and Framework
39. RIN 0648—AR55 (69 FR 63460,
November 2, 2004). NMFS implemented
concurrently Framework 16 to the
Atlantic Sea Scallop Fishery
Management Plan and Framework 39 to
the Northeast Multispecies Fishery
Management Plan developed by the
New England Fishery Management
Council. The Joint Frameworks
established Scallop Access Areas within
Northeast multispecies Closed Area I,
Closed Area II, and the Nantucket
Lightship Closed Area. Prior to these
regulations, the NE multispecies closed
areas were closed year-round to all
fishing that was capable of catching NE
multispecies, including scallop fishing.
The Joint Frameworks allowed the
scallop fishery to access the scallop
resource within portions of the NE
multispecies closed areas during
specified seasons, and ensured that NE
multispecies catches by scallop vessels
were consistent with the Multispecies
Fishery Management Plan. The Joint
Frameworks also revised the essential
fish habitat closed areas implemented
under Amendment 10 to the Scallop
Fishery Management Plan in order to
make the areas consistent with the
essential fish habitat closures under the
Multispecies Fishery Management Plan,
as established by Amendment 13 to the
Multispecies Fishery Management Plan.

41. Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the Northeastern
United States; Northeast (NE)
Multispecies Fishery; Framework
Adjustment 40—A. RIN 0648-AS34 (69
FR 67780, November 19, 2004). NMFS
implemented approved measures
contained in Framework Adjustment
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40-A to the NE Multispecies Fishery
Management Plan. Framework
Adjustment 40—A was developed by the
New England Fishery Management
Council to provide additional
opportunities for vessels in the fishery
to target healthy stocks of groundfish in
order to mitigate the economic and
social impacts resulting from the effort
reductions required by Amendment 13
to the Fishery Management Plan, and to
harvest groundfish stocks at levels that
approach optimum yield. This rule
implemented three programs to allow
vessels to use Category B Days-at-Sea
(both Regular and Reserve) to target
healthy stocks: Regular B days-at-sea
Pilot Program; Closed Area (CA) I Hook
Gear Haddock Special Access Program
for the Georges Bank Cod Hook Sector;
and Eastern U.S./Canada Haddock
Special Access Program Pilot Program.
In addition, Framework Adjustment 40—
A relieved an Amendment 13 restriction
that prohibited vessels from fishing both
in the Western U.S./Canada Area and
outside that area on the same trip.

42. Fisheries off West Coast States and
in the Western Pacific; Pacific Coast
Groundfish Fishery; Amendment 17.
RIN 0648—-AQ68 (68 FR 52519,
September 4, 2003). NMFS issued this
final rule to implement Amendment 17
to the Pacific Coast Groundfish Fishery
Management Plan. Amendment 17
changed the Pacific Fishery
Management Council’s (Council’s)
annual groundfish management process
from an annual to a biennial process.
Amendment 17 was intended to ensure
that the specifications and management
measures process comports with a
Federal Court ruling, to make the
Council’s development process for
specifications and management
measures more efficient so that more
time was available for other
management activities, and to
streamline the NMFS regulatory process
for implementing the specifications and
management measures.

43. Fisheries off West Coast States and
in the Western Pacific; Pacific Coast
Groundfish Fishery; Vessel Monitoring
Systems and Incidental Catch Measures.
RIN 0648—-AQ58 (68 FR62374,
November 4, 2003). NMFS issued a final
rule to require vessels registered to
Pacific Coast groundfish fishery limited
entry permits to carry and use mobile
vessel monitoring system transceiver
units while fishing in state or Federal
waters off the coasts of Washington,
Oregon and California. This action was
necessary to monitor compliance with
large-scale depth-based conservation
areas that restrict fishing across much of
the continental shelf. This final rule also
required the operators of any vessel

registered to a limited entry permit and
any open access or tribal vessel using
trawl gear, including exempted gear
used to take pink shrimp, spot and
ridgeback prawns, California halibut
and sea cucumber, to declare their
intent to fish within a conservation area
specific to their gear type, in a manner
that was consistent with the
conservation area requirements. This
action was intended to further the
conservation goals and objectives of the
Pacific Coast Groundfish Fishery
Management Plan by allowing fishing to
continue in areas and with gears that
can harvest healthy stocks while
reducing the incidental catch of low-
abundance species.

44. Fisheries Off West Coast States
and in the Western Pacific; Pacific Coast
Groundfish Fishery; Amendment 16-1.
RIN 0648—-AR36 (69 FR8861, February
26, 2004). NMFS issued this final rule
to implement Amendment 16-1 to the
Pacific Coast Groundfish Fishery
Management Plan. Amendment 16-1 set
a process for and standards by which
the Council would specify rebuilding
plans for groundfish stocks declared
overfished by the Secretary of
Commerce. Amendment 16—1 was
intended to ensure that Pacific Coast
groundfish overfished species
rebuilding plans meet the requirements
of the Magnuson-Stevens Act, in
particular national standard 1 on
overfishing, which addresses rebuilding
overfished fisheries. Amendment 16-1
was also intended to partially respond
to a Court order in which NMFS was
ordered to provide Pacific Coast
groundfish rebuilding plans as Fishery
Management Plans, amendments, or
regulations, per the Magnuson-Stevens
Act.

45. Fisheries Off West Coast States
and in the Western Pacific; Pacific Coast
Groundfish Fishery; Amendment 16-2.
RIN 0648—AR35 (69 FR19347, April 13,
2004). NMFS issued this final rule to
implement Amendment 16-2 to the
Pacific Coast Groundfish Fishery
Management Plan. Amendment 16—2
amended the Fishery Management Plan
to include overfished species rebuilding
plans for lingcod, canary rockfish,
darkblotched rockfish, and Pacific ocean
perch within the Fishery Management
Plan. This final rule added two
rebuilding parameters to the Code of
Federal Regulations for each overfished
stock, the target year for rebuilding and
the harvest control rule. Amendment
16-2 addressed the requirements of the
Magnuson-Stevens Act to protect and
rebuild overfished species managed
under a Federal Fishery Management
Plan. Amendment 16-2 also responded
to a Court order, in which NMFS was

ordered to provide Pacific Coast
groundfish rebuilding plans as Fishery
Management Plans, amendments, or
regulations, per the Magnuson-Stevens
Act.

46. Fisheries off West Coast States and
in the Western Pacific; Pacific Coast
Groundfish Fishery; Groundfish
Observer Program. RIN 0648—AK26 (69
FR31751, June 7, 2004). NMFS
published this interim final rule to
amend the regulations implementing the
Pacific Coast Groundfish Fishery
Management Plan to provide for a
mandatory, vessel-financed observer
program on at-sea processing vessels.
This action was necessary to satisfy the
standardized bycatch reporting
methodology requirements of the 1996
Sustainable Fisheries Act amendments
to the Magnuson-Stevens Act.

47. Fisheries Off West Coast States
and in the Western Pacific; Pacific Coast
Groundfish Fishery; Amendment 16-3;
Corrections. RIN 0648—AS26 (69
FR57874, September 28, 2004). NMFS
issued this final rule to implement
Amendment 16-3 to the Pacific Coast
Groundfish Fishery Management Plan.
Amendment 16-3 amended the Fishery
Management Plan to include overfished
species rebuilding plans for bocaccio,
cowcod, widow rockfish, and yelloweye
rockfish within the Fishery Management
Plan. This final rule added two
rebuilding parameters to the Code of
Federal Regulations for each overfished
stock, the target year for rebuilding and
the harvest control rule. Amendment
16—3 addressed the requirements of the
Magnuson-Stevens Act to protect and
rebuild overfished species managed
under a Federal Fishery Management
Plan. Amendment 16-3 also responded
to a Court order in which NMFS was
ordered to provide Pacific Coast
groundfish rebuilding plans as Fishery
Management Plans, amendments, or
regulations, per the Magnuson-Stevens
Act. This rule also updated the list of
rockfish species defined in the Code of
Federal Regulations to match those
listed in the Fishery Management Plan
and contained corrections to 50 CFR
part 660, subpart G.

48. Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Fishery
Management Plan for the Shrimp
Fishery off the Southern Atlantic States;
Amendment 5. RIN 0648—AP41 (68 FR
2188, January 16, 2003). NMFS issued
this final rule to implement Amendment
5 to the Fishery Management Plan for
the Shrimp Fishery off the Southern
Atlantic States. This final rule
established a limited access program for
the rock shrimp fishery in the exclusive
economic zone off Georgia and off the
east coast of Florida (limited access
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area), established a minimum mesh size
for a rock shrimp trawl net in the
limited access area, required the use of
an approved vessel monitoring system
by vessels allowed to fish for rock
shrimp in the limited access program,
and required an operator of a vessel in
the rock shrimp fishery in the exclusive
economic zone off the southern Atlantic
states (North Carolina through the east
coast of Florida) to have an operator
permit. In addition, NMFS informed the
public of the approval by the Office of
Management and Budget of the
collection-of-information requirements
contained in this final rule and
published the Office of Management
and Budget control numbers for those
collections. The intended effects of this
final rule were to minimize additional
increases in harvesting capacity in the
rock shrimp fishery; reduce the bycatch
of small, unmarketable rock shrimp;
enhance compliance with fishery
management regulations; improve
protection of essential fish habitat,
including an area that contains the last
20 acres (8 hectares) of intact Oculina
coral remaining in the world; and
ensure the long-term economic viability
of the rock shrimp industry.

49, Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Revision
of Charter Vessel and Headboat Permit
Moratorium Eligibility Criterion. RIN
0648—-AQ70 (68 FR 26230, May 15,
2003). NMFS issued this final rule to
implement a corrected Amendment for
the charter vessel/headboat permit
moratorium established in Amendment
14 to the Fishery Management Plan for
the Coastal Migratory Pelagic Resources
of the Gulf of Mexico and South
Atlantic and in Amendment 20 to the
Fishery Management Plan for the Reef
Fish Resources of the Gulf of Mexico.
This final rule revised, consistent with
the actions taken by the Gulf of Mexico
Fishery Management Council (Council),
one of the eligibility criteria for
obtaining a charter vessel/headboat
permit under the moratorium. This final
rule also reopened the application
process for obtaining Gulf charter
vessel/headboat moratorium permits
and extended the applicable deadlines;
extended the expiration dates of valid or
renewable open access permits for these
fisheries; clarified, as requested by the
Council, a constraint on issuance of
historical captain permits under the
moratorium; and extended the
expiration date of the moratorium to
account for the delay in
implementation. In addition, NMFS

informed the public of the approval by
the Office of Management and Budget of
the collection-of-information
requirements contained in this final rule
and published the Office of
Management and Budget control
numbers for those collections. The
intended effect of this final rule was to
implement the charter vessel/headboat
moratorium in the Gulf of Mexico
consistent with the actions taken by the
Council.

50. Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Pelagic
Sargassum Habitat of the South Atlantic
Region. RIN 0648—AN87 (68 FR 57375,
October 3, 2003). NMFS issued this final
rule to implement the Fishery
Management Plan for Pelagic Sargassum
Habitat of the South Atlantic Region.
This final rule limited the harvest or
possession of pelagic sargassum in or
from the exclusive economic zone off
the southern Atlantic states to 5,000 lb
(2,268 kg) annually; restricted fishing
for pelagic sargassum in the South
Atlantic exclusive economic zone to an
area no less than 100 nautical miles
offshore of North Carolina and to the
months of November through June;
required vessel owners or operators to
accommodate NMFS-approved
observers on all pelagic sargassum
fishing trips; and restricted the mesh
and frame sizes of nets used to harvest
pelagic sargassum. The Fishery
Management Plan also defined the
management unit, maximum sustainable
yield, optimum yield, and overfishing
parameters. In addition, NMFS
informed the public of the approval by
the Office of Management and Budget of
the collection-of-information
requirements contained in this final rule
and published the Office of
Management and Budget control
numbers for those collections. The
intended effects were to conserve and
manage pelagic sargassum and to
protect essential fish habitat.

51. Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Shrimp
Fishery of the Gulf of Mexico;
Amendment 10. RIN 0648—AM23 (69 FR
1538, January 9, 2004). NMFS issued
this final rule to implement the
approved measures of Amendment 10 to
the Fishery Management Plan for the
Shrimp Fishery of the Gulf of Mexico,
as prepared and submitted by the Gulf
of Mexico Fishery Management Council.
This final rule required, with limited
exceptions, the use of NMFS-certified
bycatch reduction devices in shrimp
trawls in the Gulf of Mexico exclusive
economic zone (Gulf EEZ) east of
85°30’W longitude (approximately Cape
San Blas, FL). In addition, this final rule
identified the certified BRDs authorized

for use in the Gulf EEZ east of 85°30'W
longitude and modified the “Gulf Of
Mexico Bycatch Reduction Device
Testing Protocol Manual” to reflect the
specific bycatch reduction criterion
applicable for certification of bycatch
reduction devices used in this area of
the Gulf EEZ. The intended effect of this
final rule was to reduce bycatch in the
Gulf of Mexico shrimp fishery to the
extent practicable.

52. Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Snapper-
Grouper Fishery off the Southern
Atlantic States; Amendment 13A. RIN
0648—-AP03 (69 FR 15731, March 26,
2004). NMFS issued this final rule to
implement Amendment 13A to the
Fishery Management Plan for the
Snapper-Grouper Fishery of the South
Atlantic Region. This final rule
extended the previous prohibitions on
fishing for South Atlantic snapper
grouper in the experimental closed area
and on retaining such species in or from
the area. The experimental closed area
included a portion of the Oculina Bank
Habitat Area of Particular Concern,
which is in the exclusive economic zone
in the Atlantic Ocean off Ft. Pierce, FL.
The intended effect was to continue the
benefits of the closed area—in
particular, enhanced stock stability and
increased recruitment of South Atlantic
snapper-grouper by providing an area
where deepwater snapper-grouper
species can grow and reproduce without
being subjected to fishing mortality.

53. Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Extension
of Marine Reserves. RIN 0648—AR66 (69
FR 24532, May 4, 2004). NMFS issued
final regulations to implement
Amendment 21 to the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico
prepared by the Gulf of Mexico Fishery
Management Council. These final
regulations modified the fishing
restrictions that apply within the
Madison and Swanson sites and
Steamboat Lumps marine reserves in the
eastern Gulf of Mexico, and these final
regulations extended the period of
effectiveness of those restrictions
through June 16, 2010. The intended
effect of these final regulations was to
protect the spawning aggregations of
species within these areas, prevent
overfishing, and aid in the evaluation of
the effectiveness of marine reserves as a
management.

54. Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Dolphin
and Wahoo Fishery Off the Atlantic
States. RIN 0648—A063 (69 FR 30235,
May 27, 2004). NMFS issued this final
rule to implement the approved
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measures of the Fishery Management
Plan for the Dolphin and Wahoo Fishery
off the Atlantic States. For the dolphin
and wahoo fishery in the exclusive
economic zone off the Atlantic states
(Maine through the east coast of
Florida), this final rule required vessel
owners to obtain commercial vessel and
charter vessel/headboat permits and, if
selected, submit reports; required
operators of commercial vessels, charter
vessels, and headboats to obtain
operator permits; required dealers to
obtain permits and, if selected, submit
reports; established bag limits and a
minimum size limit (dolphin only);
closed the longline fisheries in areas
closed to the use of such gear for highly
migratory pelagic species; prohibited
sale without a commercial vessel
permit; specified allowable gear; and
established a framework procedure by
which the South Atlantic Fishery
Management Council could establish
and modify certain management
measures in a timely manner. The
Fishery Management Plan also specified
maximum sustainable yield, optimum
yield, the determinants of overfishing
(maximum fishing mortality threshold)
and overfished (minimum stock size
threshold), the management unit, the
fishing year, and essential fish habitat
and essential fish habitat habitat areas of
particular concern. In addition, NMFS
informed the public of the approval by
the Office of Management and Budget of
the collection-of-information
requirements contained in this final rule
and publishes the Office of Management
and Budget control numbers for those
collections. The intended effects were to
conserve and manage dolphin and
wahoo and to ensure that no new
fisheries for dolphin and wahoo
develop.

55. Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Red
Grouper Rebuilding Plan. RIN 0648—
AP95 (69 FR 33315, June 15, 2004).
NMFS issued this final rule to
implement Secretarial Amendment 1 to
the Fishery Management Plan for the
Reef Fish Resources of the Gulf of
Mexico. Secretarial Amendment 1 was
prepared by the Secretary of Commerce
and the Gulf of Mexico Fishery
Management Council pursuant to the
rebuilding requirements of the
Magnuson-Stevens Act. This final rule
established a quota for red grouper,
provided for closure of the entire
shallow-water grouper fishery when
either the shallow-water grouper quota
or the red grouper quota was reached,
established a bag limit of two red
grouper per person per day, reduced the

shallow-water grouper quota, reduced
the deep-water grouper quota, and
established a quota for tilefishes. In
addition, for red grouper in the Gulf of
Mexico, Secretarial Amendment 1
established a 10-year stock rebuilding
plan, biological reference points, and
stock status determination criteria
consistent with the requirements of the
Magnuson-Stevens Act. This final rule
was designed to end overfishing and
rebuild the red grouper resource.

56. Fisheries off West Coast States and
in the Western Pacific; Coastal Pelagic
Species Fishery; Regulatory
Amendment. RIN 0648—-AQ94 (68 FR
52523, September 4, 2003). NMFS
issued a final rule to implement a
regulatory amendment to the Coastal
Pelagic Species Fishery Management
Plan that changed the management
subareas and the allocation process for
Pacific sardine. The purpose of this final
rule was to establish a more effective
and efficient allocation process for
Pacific sardine and increase the
possibility of achieving optimum yield.

57. Taking of Threatened or
Endangered Species Incidental to
Commercial Fishing Operations. RIN
0648—AR53 (69 FR 11540, March 11,
2004). NMFS issued a final rule to
prohibit shallow longline sets of the
type normally targeting swordfish on
the high seas in the Pacific Ocean east
of 150° W longitude by vessels managed
under the Fishery Management Plan for
U.S. West Coast Fisheries for Highly
Migratory Species. This action was
intended to protect endangered and
threatened sea turtles from the adverse
impacts of shallow longline fishing by
U.S. longline fishing vessels in the
Pacific Ocean and operating out of the
west coast. This rule supplemented the
regulations that implemented the
Fishery Management Plan that
prohibited shallow longline sets on the
high seas in the Pacific Ocean west of
150° W longitude by vessels managed
under that Fishery Management Plan.
The Fishery Management Plan was
partially approved by NMFS on
February 4, 2004. Together, these two
regulations are expected to conserve
leatherback and loggerhead sea turtles
as required under the Endangered
Species Act (ESA).

58. Fisheries Off West Coast States
and in the Western Pacific; Highly
Migratory Species Fisheries. RIN 0648—
AP42. (69 FR 18444, April 7, 2004).
NMFS published a final rule to
implement the approved portions of the
Fishery Management Plan for U.S. West
Coast Fisheries for Highly Migratory
Species. The intended effect of this final
rule was to establish Federal
management of U.S. fisheries for Pacific

tunas, sharks, billfish, swordfish, and
other highly migratory fish in the
surface hook and line, drift gillnet,
harpoon, pelagic longline, purse seine,
and recreational fisheries in the U.S.
exclusive economic zone off the coasts
of Washington, Oregon, and California
and (for U.S. vessels) in adjacent high
seas waters. This final rule was issued
to prevent overfishing of the fish stocks
to the extent practicable and achieve
optimum yield for the U.S. fisheries
involved while minimizing bycatch and
protected species interactions consistent
with the Magnuson-Stevens Act and
other applicable law. The final rule
implemented consistent management of
these fisheries with respect to the states,
other fishery management councils, and
international agreements. The final rule
was intended to promote the long-term
economic health of the fisheries.

59. International Fisheries
Regulations; Pacific Tuna Fisheries. RIN
0648—-AQ22. (69 FR 31531, June 4,
2004). NMFS issued regulations to
implement the 1981 Treaty Between the
Government of the United States of
America and the Government of Canada
on Pacific Coast Albacore Tuna Vessels
and Port Privileges (Treaty) as
authorized by recently passed
legislation. This final rule established
vessel marking, recordkeeping, and
reporting requirements for U.S. albacore
tuna fishing vessel operators, as well as
for vessel marking and reporting
requirements for Canadian albacore tuna
fishing vessel operators fishing under
the Treaty. The intended effect of this
final rule was to allow the United States
to carry out its obligations under the
Treaty by limiting fishing by both U.S.
and Canadian vessels as provided for in
the Treaty.

60. Fisheries Off West Coast States
and in the Western Pacific; Coral Reef
Ecosystems Fishery Management Plan
for the Western Pacific. RIN 0648—
AM97. (69 FR 8336, February 24, 2004).
NMEFS published this final rule to
implement the Fishery Management
Plan for Coral Reef Ecosystems of the
Western Pacific Region. The rule
established a coral reef ecosystem
regulatory area, marine protected areas,
permitting and reporting requirements,
no-anchoring zone, gear restrictions,
and a framework regulatory process.
This rule also pertained to the other four
western Pacific fishery management
plans with respect to fishing activities
in the U.S. exclusive economic zone of
the western Pacific region and
implemented Amendment 10 to the
Fishery Management Plan for the
Pelagic Fisheries of the Western Pacific
Region, Amendment 11 to the Fishery
Management Plan for the Crustacean
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Fisheries of the Western Pacific Region,
Amendment 7 to the Fishery
Management Plan for the Bottomfish
and Seamount Groundfish Fisheries of
the Western Pacific Region, and
Amendment 5 to the Fishery
Management Plan for the Precious Coral
Fisheries of the Western Pacific Region.

61. Fisheries Off West Coast States
and in the Western Pacific; Western
Pacific Pelagic Fisheries; Pelagic
Longline Fishing Restrictions, Seasonal
Area Closure, Limit on Swordfish
Fishing Effort, Gear Restrictions, and
Other Sea Turtle Take Mitigation
Measures. RIN 0648—AR84. (69 FR
17329, April 2, 2004). NMFS approved
a regulatory amendment under the
Fishery Management Plan for the
Pelagic Fisheries of the Western Pacific
Region submitted by the Western Pacific
Fishery Management Council and
issued this final rule to establish a
number of conservation and
management measures for the fisheries
managed under the Fishery
Management Plan. This final rule was
intended to achieve certain objectives of
the Fishery Management Plan, including
achieving optimum yield for managed
species while avoiding the likelihood of
jeopardizing the continued existence of
any species listed as endangered or
threatened under the Endangered
Species Act. This final rule eliminated
a seasonal closure for longline fishing in
an area south of the Hawaiian Islands
and reopened the swordfish-directed
component of the Hawaii-based longline
fishery. In order to minimize adverse
impacts on sea turtles, the swordfish
component of the Hawaii-based longline
fishery was subjected to restrictions on
the types of hooks and bait that may be
used, annual fleet-wide limits on fishery
interactions with leatherback and
loggerhead sea turtles, an annual fleet-
wide limit on fishing effort, and other
mitigation measures.

62. Atlantic Highly Migratory Species;
Incidental Catch Requirements of
Bluefin Tuna. RIN 0648—A075. (68 FR
32414, May 30, 2003). NMFS amended
regulations under the framework
provisions of the Fishery Management
Plan for Atlantic Tunas, Swordfish, and
Sharks governing the Atlantic bluefin
tuna fishery as they affected landing of
Atlantic bluefin tuna in the Atlantic
pelagic longline fishery. The intent of
this action was to minimize dead
discards of Atlantic bluefin tuna and
improve management of the Atlantic
pelagic longline fishery, while
complying with the National Standards
of the Magnuson-Stevens Act and
allowing harvest consistent with
recommendations of the International

Commission for the Conservation of
Atlantic Tunas.

63. Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Quota
Specification, General Category Effort
Controls, and Permit Revisions. RIN
0648—AQ38. (68 FR 56783, October 2,
2003). NMFS announced the final initial
2003 fishing year specifications for the
Atlantic bluefin tuna fishery to set
Atlantic bluefin tuna quotas for each of
the established fishing categories; to set
General category effort controls; to
allocate 25 metric tons (mt) of Atlantic
bluefin tuna to account for incidental
catch of Atlantic bluefin tuna by pelagic
longline vessels “in the vicinity of the
management boundary area;” to define
the management boundary area and
applicable restrictions; and to revise
permit requirements to allow General
registered recreational Highly Migratory
Species (HMS) fishing tournaments and
to allow permit applicants a 10-
calendar-day period to make permit
category changes to correct potential
errors. The final initial quota
specifications, including the quota
allocation to account for incidental
catch of Atlantic bluefin tuna by pelagic
longline vessels in the vicinity of the
management boundary area and the
General category effort controls, were
necessary to implement
recommendations of the International
Commission for the Conservation of
Atlantic Tunas, pursuant to the Atlantic
Tunas Convention Act, and to achieve
domestic management objectives under
the Magnuson-Stevens Act. The
definition of the management boundary
area was to assist management,
monitoring, and enforcement of the 25
mt allocated to the Longline category.
The permit revisions to allow General
category permitted vessels to participate
in registered recreational HMS fishing
tournaments and to allow a time period
for permit category changes were
intended to relieve restrictions and help
achieve domestic management
objectives.

64. Atlantic Highly Migratory Species;
Atlantic Shark Management Measures.
RIN 0648—-AQ95. (68 FR 74746,
December 24, 2003). This final rule was
necessary to ensure that shark
regulations were based on the results of
the 2002 stock assessments for large
coastal sharks (LCS) and small coastal
sharks (SCS). The results of these stock
assessments indicated that the LCS
complex continued to be overfished,
and overfishing was occurring; that
sandbar sharks were not overfished, but
overfishing was occurring; that blacktip
sharks were rebuilt and healthy; that the
SCS complex was healthy; and that
finetooth sharks were not overfished,

but overfishing was occurring. Based on
these results, NMFS revised the
rebuilding timeframe for LCS to 26 years
from 2004; changed some of the
commercial regulations; changed some
of the recreational regulations;
implemented measures to reduce
bycatch and bycatch mortality,
including a time/area closure; removed
the deepwater/other sharks from the
management unit; established criteria
regarding adding or removing sharks
from the prohibited species group; and
established a display permit for
fishermen who wish to harvest highly
migratory species for public display.
NMFS also updated essential fish
habitat identifications for sandbar,
blacktip, finetooth, dusky, and nurse
sharks. NMFS also notified eligible
participants of the opening and closing
dates for the Atlantic large coastal, small
coastal, and pelagic shark fishing
seasons.

65. Atlantic Highly Migratory Species;
Bluefin Tuna Season and Size Limit
Adjustments. RIN 0648—AR12. (68 FR
74504, December 24, 2003). Under the
framework provisions of the Fishery
Management Plan for Atlantic Tunas,
Swordfish, and Sharks governing the
Atlantic bluefin tuna fishery, NMFS
amended the regulations regarding the
opening date of the Purse seine
category, closure dates of the Harpoon
and General categories, and size
tolerances of large-medium Atlantic
bluefin tuna for the Purse seine and
Harpoon categories. The intent of this
final rule was to further achieve
domestic management objectives under
the HMS Fishery Management Plan and
Magnuson-Stevens Act and to
im